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Foreword 

 In 1999, The American University, Washington College of Law (WCL) entered into a 

cooperative agreement with the National Institute of Corrections (NIC) to provide training to 

high level correctional decision makers on key issues in addressing and investigating staff sexual 

misconduct.  With the enactment of the Prison Rape Elimination Act in 2003, WCL’s focus 

shifted to addressing prison rape – both staff sexual misconduct with offenders and offender on 

offender sexual violence and abuse. 

 This publication is the first in a series that forms the basis of a legal “tool kit” of laws to 

address sexual violence against persons under correctional supervision. This publication as well 

as the others in the toolkit are a critical part of NIC’s response to its obligation to provide 

training, education, information and assistance under § 5 of the Prison Rape Elimination Act of 

2003.1 
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I. Introduction  
 

This publication provides an introduction to mandatory reporting laws, and how these 

laws can help corrections officials respond to sexual abuse in custodial settings, both 

offender-on-offender and staff sexual misconduct.  The importance of mandatory 

reporting laws cannot be overstated, given recent scandals involving the abuse of 

vulnerable populations, including youth.2  The public hostility towards those who fail to 

report indicates that strict adherence to mandatory reporting laws and clear internal 

policies are essential to an agency’s reputation within the community.   

This publication provides insight into the utility of mandatory reporting laws, in light 

of the enactment of the Prison Rape Elimination Act of 2003 (PREA).3  Further, this 

publication highlights distinctions and similarities between the reporting requirements for 

juveniles and vulnerable adults, giving special attention to gaps in the law, and other 

ways in which institutions with lax reporting standards may leave themselves open to 

liability.  Finally, this publication highlights other important topics in addressing sexual 

abuse in custodial settings, including the practical implementations of reporting 

procedures and protecting staff and offenders from retaliation.  This publication should 

be read together with the Fifty State Survey of Mandatory Reporting Statutes,4 which is 

available at 

http://www.wcl.american.edu/endsilence/documents/FiftyStateSurveyofMandatoryReport

ing_2012Update.pdf.  As mandatory reporting laws are constantly evolving, readers 

should check this document for periodic updates.  Together, both publications serve as 

additional tools in corrections officials’ arsenal of laws, policies, and practices to deter 

sexual abuse in custodial settings. 
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Correctional administrators can supplement the information in this publication by 

reading “Legal Responses to Sexual Violence in Custody: Protections Provided by 

Vulnerable Persons Statutes.”  This publication outlines the coverage provided by 

vulnerable person statutes across the fifty states, and the criminal penalties imposed on 

those who abuse a vulnerable person.  For further information on how the culture of a 

correctional facility can affect attitudes towards reporting, administrators can refer to: 

“Addressing the Code of Silence in Correctional Settings: Cases and Recommendations.”  

This publication addresses the “code of silence” that prevents correctional officers from 

reporting abuse, and provides recommendations for combatting this familiar problem.  
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II. Background: Prison Rape Elimination Act  

 

In September 2003, the United States Congress unanimously passed PREA as a 

culmination of a collaborative effort between human rights, faith-based, and prison 

advocacy groups.  As enacted, PREA establishes a “zero-tolerance standard” for sexual 

assault in custodial settings,5 requires data collection and research on the incidence of 

rape in each state, and provides grants to assist states to reduce, prevent, and prosecute 

prison rape. While PREA does not create a private right of action for prisoners,6 it does 

create a system of incentives for states, correctional agencies, and correctional 

accrediting organizations to comply with its provisions.  Each year, the three states with 

the highest incidence and the two states with the lowest incidence of prison rape must 

appear before the Review Panel on Prison Rape to explain their designations as states 

with either the highest or lowest incidence of prison rape.7   

PREA established the National Prison Rape Elimination Commission (NPREC), 

to issue a report on the causes and consequences of prison rape,8 and to develop national 

standards on the prevention, detection, and punishment of prison rape.9  The NPREC 

released its proposed standards to address prison rape on June 23, 2009.10   On May 17, 

2012, the Department of Justice (DOJ) released the final PREA standards.  Under the 

PREA standards, correctional facilities have three different reporting duties which vary 

slightly depending on whether the facility is a jail or prison, lock-up, community 

confinement facility, or juvenile facility.   

Correctional facilities’ first duty is to create a method by which inmates can self-

report sexual abuse.  For adult prison and jails, facilities must provide multiple internal 
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methods for inmates to privately report abuse, and access to at least one reporting entity 

that is not part of the agency.11  Juvenile facilities must provide multiple internal methods 

to report, as well as at least one external method.12  Additionally, facilities must provide 

juvenile residents with reasonable access to their attorney and parent or legal guardian.13   

The second reporting duty under the standards requires facilities to report abuse of 

inmates or residents to appropriate authorities.  Adult prisons and jails must instruct staff 

to “report immediately and according to agency policy any knowledge, suspicion, or 

information they receive regarding an incident of sexual abuse or sexual harassment.”14  

Juvenile agencies have the same reporting duties as adult prisons or jails with regard to 

reporting suspicions of sexual abuse.15  Furthermore, juvenile facilities must also comply 

with state mandatory child abuse reporting laws.16  

PREA therefore creates reporting duties consistent with agencies’ pre-existing 

statutory obligations. PREA does not abrogate the duty that states already have under 

mandatory reporting laws, but does allow facilities to create higher standards for 

reporting abuse.  The PREA standards create a floor, not a ceiling; facilities are 

encouraged to exceed existing standards.  Facilities can elect to adopt stricter reporting 

schemes than the mandatory reporting laws currently available in their jurisdictions.  For 

example, an agency policy can extend to all inmates and residents, not only juveniles or 

vulnerable persons. Correctional facilities should be mindful of their obligations under 

both PREA and state mandatory reporting statutes, and develop or revise their agency 

policies accordingly.   

The third reporting duty is to collect data regarding all sexual misconduct in the 

facility.  Each correctional agency must, upon request by the Bureau of Justice Statistics 
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(BJS), report the number of instances of sexual violence in its facilities.17  Both adult and 

juvenile facilities must collect data on each instance of sexual abuse, and must aggregate 

the data on at least an annual basis.18 

While PREA does not substantially change the traditional definition of rape,19 it 

recognizes that sexual assault can be accomplished not only by actual force, but by the 

“exploitation of the fear or threat of physical violence or bodily injury.”20  Additionally, 

PREA gave BJS the authority to create other definitions of sexual violence for purposes 

of conducting its annual statistical analysis and review.21  Consistent with that mandate, 

BJS collects data on a broader range of sexual conduct – nonconsensual acts, abusive 

sexual contact, staff sexual misconduct, and staff sexual harassment.22  The BJS data 

collection includes offender-on-offender conduct and staff-on-inmate conduct from a 

variety of sources: records, reviews of correctional agencies, victim self-reports while in 

custody, and surveys of former and soon to be released inmates.23   Under PREA, 

correctional agencies must collect data on all reported instances of sexual misconduct.  In 

addition to instances of traditionally defined rape (between offenders or offenders and 

staff), BJS will require states to report other types of nonconsensual sexual acts, abusive 

sexual acts, staff sexual misconduct, and staff sexual abuse.24   

Facilities must be aware that their reporting duties under mandatory reporting laws 

and PREA may differ.  The definition of sexual abuse may be less expansive under a 

state’s mandatory reporting laws than PREA.  Furthermore, many mandatory reporting 

laws require reports of instances of neglect or exploitation in addition to abuse, while 

PREA data collection focuses on abuse only.  Facilities should be cognizant that their 
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responsibilities to report under state law may be greater or lesser than their duty to 

report to BJS.  

This publication examines two groups often covered by mandatory reporting statutes, 

juveniles and vulnerable persons, and offers an in-depth analysis of basic requirements 

for compliance with the law and how these mandatory reporting laws can be a tool in 

addressing sexual violence in custodial settings.  While reviewing this document, 

facilities should keep in mind that PREA requires a level of reporting apart from 

what mandatory reporting laws require.  The obligations under mandatory reporting 

laws as they pertain to correctional officers are often unclear.  To the extent that the 

responsibilities under a mandatory reporting law are not readily apparent, PREA 

provides clear direction for reporting sexual abuse for all inmates, including 

vulnerable persons and juveniles.  
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III. Mandatory Reporting and Juveniles 
 

a. Who is a Juvenile? 
 

Most mandatory reporting statutes define a child as anyone less than eighteen years of 

age.25  This differs from the age of majority,26 which many jurisdictions have set at 

eighteen.27  Some states have excluded emancipated children from coverage by 

mandatory reporting statutes.28  Other states, including Florida, Illinois, and Louisiana, 

define a child as an unmarried person under eighteen, who has not been emancipated by 

the courts.29   

There is some disagreement as to whether a child is covered under a mandatory 

reporting statute if that child is convicted as an adult and held in an adult correctional 

setting.  This argument stems from the idea that when an individual under the age of 

majority is convicted as an adult, that individual loses their status as a minor.30  Upon a 

plain reading of the statutory text, however, it would appear that where a mandatory 

reporting statute otherwise covers an individual, it is irrelevant whether the individual is 

under the supervision of a juvenile or adult corrections agency.31  Mandatory reporting 

statutes specifically refer to “child,” rather than “juvenile” or “minor,” and this provides a 

basis for the argument that mandatory reporting statutes cover all individuals who meet 

the definition of “child” under the statute, regardless of where that child is held.  An 

individual does not lose the designation of “child” under a mandatory reporting statute, 

(meaning anyone under the age of eighteen), simply because he or she is considered an 

adult for the limited purpose of a criminal conviction.  

Conversely, mandatory reporting statutes may exclude those under the age of 

eighteen who have been adjudicated as an adult and legally emancipated. Therefore, in a 
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state where an individual under age eighteen who has been judicially emancipated is not 

considered a child within the meaning of the mandatory reporting statute, that individual 

would likely not be subject to mandatory reporting requirements.32 

b. Who is a Mandatory Reporter? 
 

Many states have enacted broad mandatory reporting statutes, which require “any 

person” who either suspects or has reason to suspect that a child is being abused to report 

such abuse to appropriate authorities.33  Courts have interpreted these statutes to require 

anyone in the jurisdiction with reasonable cause to suspect abuse to make a report as 

specified in the reporting guidelines.34 Thus, in a jurisdiction that has enacted a statute 

that compels “any person” to report suspicions of child abuse, a juvenile corrections 

worker must file a report in accordance with state guidelines. 

Other states employ the “any person” language, but limit the reporting duty to 

information gathered in the reporter’s official capacity,35  or “in the scope of 

employment.”36   Such a limitation imposes a duty only when a reporter receives 

information regarding suspected child abuse while acting within his or her work capacity.   

The statutory duty to report is, therefore, not applicable when a juvenile corrections 

worker is not engaged in work-related activities when the suspicion arises. Some statutes 

that include an “official capacity” limitation will permit a reporter to file a report 

regarding information gathered outside of his official capacity if he so chooses.37 

The majority of states, however, do not include the “any person” language, but 

instead confine mandatory reporters to those specifically identified in the statute.38  These 

reporters include: law enforcement agents, peace officers, clergymen, probation officers, 

teachers, counselors, mental health workers, guardians, social workers, financial workers, 
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nurses, athletic coaches, parks and recreation employees, chiropractors, and judges.39  

This list is not exhaustive.  Seven states specifically include “corrections officials” as 

mandatory reporters in enumerated lists.40 Additionally, three states explicitly identify 

staff of juvenile detention centers as mandatory reporters.41  Furthermore, several states 

include probation and parole officers within the list of those required to report.42  Finally, 

a significant number of states classify “police officers,” “peace officers,” or “law 

enforcement officers” as mandatory reporters.43  

Still other mandatory reporting statutes contain language referring to one who has 

“responsibility for the care and treatment of a minor, or child,”44 which presumably 

extends to corrections officers in juvenile detention centers.  Other states have defined 

mandatory reporters as an “administrator or employee of a public or private children 

services agency;”45 or “any person paid to care for or work with a child in any public or 

private facility.”46  It is reasonable to conclude that juvenile detention employees would 

fall under these expansive definitions. 

In spite of the language outlined above in the various models, it remains unclear 

whether certain jurisdictions would include correctional officers under their definitions of 

mandatory reporters.47  This uncertainty arises primarily where a statute does not include 

“corrections officers” within its enumerated list of mandatory reporters.48 Generally, 

whether mandatory statutes intended corrections officers to be mandatory reporters, when 

these statutes specifically name only police officers, policemen, law enforcement 

officers, or peace officers, will depend on individual state law.  Under these 

circumstances, agencies should seek clarification about their statutes’ coverage, since 

correctional agencies’ policies may vary from coverage provided under state statutes.  
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Where statutes exclude corrections officers from the above-mentioned terms, states 

should contact their legislatures to amend the statutory language to reflect corrections 

officers’ status as mandatory reporters of sexual abuse.   

Many of these states still permit any person to make a report of child abuse, even if 

the state’s statute does not consider that individual as a mandatory reporter.49  Therefore, 

a correctional officer who is not required to report abuse under the reporting statute may 

nonetheless enjoy immunity for reports of sexual abuse made in good faith.  

c. What is the Standard of Proof? 
 

In the majority of jurisdictions, the standard of proof that triggers a mandatory report 

is “reasonable cause,”50 “reasonable suspicion,”51 or when one “reasonably believes,”52 

“reasonably suspects,”53 or has “reason to suspect”54 that a juvenile has been abused.  

There is no consistent formula for reasonable suspicion; rather, the inquiry is fact-

sensitive, derived from the totality of the circumstances surrounding the suspicion, cause 

or belief.55  For example, the standard of reasonable cause is satisfied when looking at the 

totality of the circumstances from an objective standpoint, “the information available at 

the time would lead a reasonable person in the position of the reporter to suspect 

abuse.”56  The case law determining whether the standard of proof has been satisfied 

primarily involves doctors, rape crisis center counselors, and social workers, rather than 

those in corrections settings.57   

Courts have interpreted reasonable cause broadly, and are willing to find reasonable 

cause to report exists in minimal circumstances.  Reporters have reasonable cause to 

suspect abuse based solely upon an accuser’s statements; reasonable cause is not defeated 

even where an accused offers a neutral explanation for his or her conduct. 58  One court 
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has held that knowledge of an offender’s history of sexual abuse can serve as the basis for 

reasonable cause.59  Physical evidence can also create a reasonable suspicion sufficient to 

prompt a report.  For example, a diagnosis of a sexually transmitted disease could be 

enough to create reasonable cause. 60  Additionally, the presence of sperm in a child’s 

urine sample is adequate grounds to justify a report.61   

An explanation from the accused does not relieve a mandatory reporter of his or her 

duty to report.62  The common explanation proffered to rebut sexual abuse allegations in 

juvenile facilities - that the accuser made up the abuse in order to curry favor or gain 

extra privileges within the facility – should not inform the decision to report.  Moreover, 

a later determination after the report was made (e.g., subsequent to an internal 

investigation) that the allegations were false does not “remove the taint,” nor absolve the 

corrections staff of their duty to report.   

d. Consequences for Failing to Report 
 

Nearly all mandatory reporting statutes contain punitive measures for those who fail 

to report.  A majority of states classify a failure to report suspected child abuse as a 

misdemeanor;63 only two states consider the failure to report a felony.64  Finally, a 

number of states regard a first offense as a misdemeanor, while subsequent offenses will 

result in a felony charge.65 Only North Carolina has declined to sanction the failure to 

report.66  Maryland does not assign a criminal penalty, but instead revokes licensing for 

those who fail to report.67 

Applicable punishments involve fines, imprisonment, or a combination of the two.  

Of the states who have implemented fines, the range spans between $10068 and 

$10,000.69  For states who punish a failure to report with a term of imprisonment, the 
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range extends from 1070 to 360 days.71  A number of states impose a fine and 

imprisonment.72   

Some states impose a fine and require participation in educational training 

programs,73 others impose licensing penalties.74 In the cases where mandatory statutes 

impose licensing penalties, such penalties are generally associated with the professions of 

doctors, dentists and dental assistants. These staff may be reprimanded, disciplined, or 

lose their licenses, as determined by state licensing boards.75   

Many states that provide for imprisonment for failure to reporting require a finding 

that the violation was either “knowing” or “willful.”76  In a New York case, a physician 

who was assured by a teen’s mother that the teen was no longer in the presence of her 

abuser, and was seeing another doctor for support, did not knowingly violate the 

mandatory reporting statute.77 

When correctional officers make reports of suspected abuse in good faith, they will be 

immune from liability for reports that are later proven false.  Where there is reasonable 

cause to suspect abuse, courts will presume a reporter acted in good faith.78  This 

immunity insulates a reporter from liability for filing a report in good faith, and fear of 

retaliation should not dissuade corrections officers from making reports.79  
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IV. Mandatory Reporting Specific to Custodial Supervision 
 

Florida, Maine, Missouri and South Carolina have separate mandatory reporting 

statutes that explicitly require corrections staff to report abuse of juveniles and adults.  In 

Florida, “employees” must report any abuse of “inmates” or “offenders.”80  Because the 

statute does not make a distinction between juvenile and adult correctional settings, it 

encompasses both.  Similarly, South Carolina has enacted a statute requiring anyone with 

“knowledge of sexual misconduct . . . [who] received information in the person's 

professional capacity” to report such information to appropriate law enforcement 

authorities.81  In Missouri, two separate statues apply to juvenile and adult facilities.82  In 

the former, “jail or detention center personnel” and “juvenile officers” must report all 

instances of child abuse, while the latter states that “any employee of the department of 

corrections” must report when there is reasonable cause to believe an “offender in a 

correctional center” has been abused.83   
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V. Mandatory Reporting and Other Vulnerable Persons 
 

a. Who is a Vulnerable Person? 
 

In addition to statutes protecting children, most states have enacted mandatory 

reporting statutes to protect certain adults from exploitation, abuse, and neglect.84  These 

statutes are generally known as “vulnerable person” statutes, and protect an adult based 

on age, mental incapacity, or physical disability. “Vulnerable person” encompasses 

several terms, including “protected person,”85 “at-risk adult,”86 “infirm adult,”87 

“dependent adult,”88 “disabled adult,”89 and “endangered person.”90 Collectively, these 

terms refer to individuals over age eighteen who are unable to report abuse without 

assistance due to physical or mental impairment. 

Many vulnerable person statutes focus on the adult’s capacity to care for him or 

herself, whether that capacity was diminished by mental or physical defect.  Some 

statutes are expansive, and cover any adult who lacks sufficient capacity to defend or 

protect himself or herself, without limitation. 91  In a South Carolina case, a woman who 

was over the age of eighteen, unable to care for herself, and living in a residential facility 

was considered a vulnerable person.92  Other statutes are more specific, requiring that the 

adult suffer from a mental disease or defect that prevents him or her from protecting 

himself or herself from abuse.93  Mental retardation and autism are examples of mental 

defects that commonly satisfy the disability requirement.94  Additionally, many 

vulnerable person statutes cover physical impairments that preclude an adult from 

protecting himself or herself.95  For example, a Delaware court found that a woman who 

had suffered a stroke that left her with limited mobility and a speech impediment was a 

vulnerable person within the meaning of the reporting statute.96 
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Other states have opted to require mandatory reporting only for adults who have 

reached a certain age.97  Legislatures designed these statutes to protect the elderly, 

regardless of any physical or mental defect.  Many statutes cover adults who have 

reached sixty years of age,98 while others cover those aged sixty-five years or older.99   

Vulnerable persons comprise a significant percentage of individuals in custody.  A 

2005 study from the Bureau of Justice Statistics found that nearly half of all prison and 

jail inmates suffered from some form of mental disorder.100  Furthermore, as the prison 

population ages,101 these elderly person statutes will cover more inmates.  Correctional 

facilities will need to pay special attention to identify inmates included as vulnerable 

persons under their jurisdictions’ mandatory reporting statutes.  

b. Who is a Reporter? 
 

Only three states specifically identify corrections officers as mandatory reporters of 

abuse of vulnerable persons.102  Fifteen states require “any person” or “any other person” 

to report when they have reasonable cause to believe abuse is committed against a 

vulnerable adult.103  In these eighteen jurisdictions, correctional officers must report 

abuse of vulnerable persons. Many of the statutes that do not explicitly mention 

correctional officers, or do not use “any person” language, do refer to “peace officer,” 

“police officer,” or “law enforcement officer.”  As with mandatory reporting statutes 

concerning children, corrections agencies should refer to agency policy to determine 

whether corrections officers are intended to be included within these more generic terms. 

At least eight jurisdictions implicitly exclude correctional officers from their 

mandatory reporting statutes for vulnerable persons.  New York State does not have a 

vulnerable persons statutes, while North Dakota’s statute permits, but does not require a 
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reporter to file a report.104  Alabama, New Jersey, and Vermont only require certain 

professionals to report, and do not extend the duty to report to correctional officers.105  

Although these statutes would exclude correctional officers, clergy, physicians, nurses, 

dentists and social workers may be required to report.  Corrections agencies must 

understand that non-security staff, volunteers, and contract employees may also have 

independent, mandatory reporting obligations inherent in their professions.  Agencies 

should make sure that these employees are aware of these legal responsibilities.   

Three other states explicitly limit mandatory reporting to abuse occurring in domestic, 

rather than custodial, settings.  Illinois limits the statute to those aged sixty and over who 

are in a “domestic living situation.”106  Similar language is used in the Pennsylvania and 

Washington statutes, which limit reporting to abuse taking place in a “assisted living 

facility under the control of a caretaker,”107 or at the hands of “any individual who, for 

compensation, serves as a personal aid to a person who self-directs his or her own care in 

his or her home.”108  Thus, in, Illinois, Pennsylvania, and Washington, correctional 

officials are not considered mandatory reporters, as the statutes do not contemplate abuse 

in a correctional setting. 

c. What is the Standard of Proof? 
 

The statutory language regarding standards of proof in the vulnerable persons statutes 

closely mirror that in the juvenile statutes.  The standard of proof for reporting vulnerable 

person abuse is “reasonable cause,”109 “reasonable basis,”110 “substantial cause,”111 and 

“reason to believe.”112  Some jurisdictions will limit the standard to observations made in 

the reporter’s professional capacity.113   
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The test for determining whether a reasonable belief exists is an objective one.114  A 

mandatory reporter cannot rely on his or her subjective beliefs to determine whether 

abuse occurred.115  In some circumstances however, a reporter will not obligated to report 

if the allegations “are impossible, utterly fantastic, plainly fabricated, or made only in 

jest.”116  Reasonable belief can be based solely on the vulnerable adult’s statements.117  A 

vulnerable person’s diminished capacity should not prevent a reporter from taking his or 

her allegations seriously.  A reporter must treat statements made by a vulnerable person 

as seriously as statements from a fully functioning adult.118 

d. Consequences for Failing to Report 
 

Mandatory reporters that fail to report vulnerable person abuse are subject to 

criminal liability in some jurisdictions. All states that criminalize the failure to report 

impose a misdemeanor charge on those that violate the mandatory reporting law; none 

have opted to subject violators to felony charges. Thirty-three states impose either a fine 

ranging from $100 to $5,000, a term of imprisonment ranging from ten days to one year, 

or both.119   Five states impose a fine only.120  Five states do not use criminal sanctions, 

but instead impose civil liability for a violation of the mandatory reporting statutes.121  

Nevada does not impose a fine or penalty, only community service.122  Finally, eight 

states do not impose any sanctions for a failure to report abuse of a vulnerable person.123 

Some statutes consider the failure to report a strict liability offense, and require no 

culpable mental state.124  In a California case, a nursing home administrator who failed to 

report abuse was still held criminally liable, because although his actions were not 

malicious, he intentionally failed to make a report.125  A Missouri court has held that 

someone who fails to report can still be held liable even when the vulnerable person has 
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died.126  In so finding, the court reasoned that vulnerable person statutes are not only 

meant to protect against ongoing abuse against an individual victim, but as a method of 

detecting and preventing abuse facility-wide. 

Many reporting statutes protect a mandatory reporter against subsequent claims for a 

false report, as long as the reporter acted in good faith.127  A reporter acts in bad faith 

where he or she knowingly makes a false report.128  For example, when a reporter files a 

report in a retaliatory fashion, a court can find that the reporter acted in bad faith.  Thus, 

the immunity offered by mandatory reporting statutes will not shield a reporter who 

makes report of suspected abuse in bad faith.129 
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VI. Bringing Correctional Agencies in Line with State Mandatory Reporting 
Law Requirements 
 

a. Reporting Procedures 
 

The basics of the mandatory reporting statutes are outlined above.  Equipped with 

this knowledge, correctional institutions must determine how to best comply with 

applicable mandatory reporting laws.  First, regardless of whether a jurisdiction in 

question explicitly or implicitly identifies corrections officers as mandatory reporters, it is 

in every correctional facility’s best interest to treat corrections officers as mandatory 

reporters.  Policies that exceed legal requirements offer greater protection to all involved, 

including inmates, staff, and administrators.    

Facilities with zero tolerance policies should implement proper training to 

communicate the zero-tolerance stance policy, provide clear reporting procedures, and 

initiate appropriate disciplinary action (including termination and referral to the District 

Attorney for criminal prosecution) for corrections staff who violate these policies.  Once 

the zero tolerance policy has been developed and properly communicated, the agency 

should create a clear reporting procedure, so that employees may immediately initiate the 

reporting process when an incident occurs. This procedure should result in compliance 

with the most stringent mandatory reporting statutes, and take the “guesswork” out of 

deciding who to tell.  For example, a reporting procedure should start with line staff, and 

continue up the chain of command, such that each person along the line has a 

responsibility to report to the next highest level, until the highest level has been notified.  

Those at the top of the chain of command will have the responsibility of carrying out 

investigations, and referring substantiated130 cases to the District Attorney or other 

appropriate authorities.131 
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b. Other Issues to Consider 
 

i.  What to Report? 
 

As previously mentioned, mandatory reporting statutes create a duty to report 

separate and apart from the data collection required by BJS.132  Thus, facilities must 

collect data regarding any sexual contact in a correctional setting, whether it be between 

offenders, involving offenders and staff, and aggregate this data for BJS upon request.  

Agencies must recognize that while staff sexual misconduct may be the most talked about 

issue in the context of reporting, reporting also extends to relationships between 

offenders, regardless of whether those relationships are non-coercive.  Where mandatory 

reporting laws are unclear or insufficient, agencies can create policies to clarify conduct 

that should be reported up the chain of authority. 

ii.  Retaliation 
 

A common theme in sexual misconduct incidents in correctional settings is 

retaliation.  The fear of retaliation often keeps victims and staff from reporting abuse.  

Fears of retaliation exist in staff-offender and offender-offender abuse.  Abusive cultures 

become entrenched when those committing the abuse assume that because of their 

positions of power (whether they are staff or offenders) and the code of silence within 

agencies, abusive behavior can occur without consequences.  Corrections staff also fear 

retaliation. Most corrections staff do not condone sexual abuse, but are afraid to speak 

out, for fear of retaliation from coworkers or administration, up to and including a fear of 

being fired.133 

As outlined above, using mandatory reporting statutes or adopting mandatory 

reporting policies may increase abuse reports. First, when staff are legally required to 



 

 28 

report abuse, and understand that there are penalties for failure to do, retaliation may 

decrease.  Further, using mandatory reporting promotes an open and honest environment, 

and supports agencies zero tolerance policies. 

VII. Conclusion 
 

This publication should be read together with the Fifty State Survey of Mandatory 

Reporting Statutes to provide a background and framework for understanding mandatory 

reporting laws, and to highlight some of the laws’ key provisions.  Despite the lack of 

consistency across the fifty states, corrections agencies should strive to adhere to the 

strictest standards of reporting, as another means of deterring all types of illicit sexual 

behavior within their correctional setting.  The mandatory reporting laws, agency polices, 

and PREA reporting responsibilities should therefore be regarded not as a burden, but as 

tools in the struggle to create healthy, open and safe environments that deter or prevent 

sexual abuse whenever possible.  
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