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Foreword

Sexual violence continues to plague our Nation and destroy lives. All members of society are vulnerable to
this crime, regardless of race, age, gender, ability, or social standing. When sexual assault does occur,
victims deserve competent and compassionate care. This second edition of the National Protocol for Sexual
Assault Medical Forensic Examinations provides detailed guidelines for criminal justice and health care
practitioners in responding to the immediate needs of sexual assault victims. We know that effective
collection of evidence is of paramount importance to successfully prosecuting sex offenders. Just as critical
is performing sexual assault forensic exams in a sensitive, dignified, and victim-centered manner. For
individuals who experience this horrendous crime, having a positive experience with the criminal justice and
health care systems can contribute greatly to their overall healing.

As we have learned in the years since the implementation of the 1994 Violence Against Women Act,
coordinated community efforts are the best way to stop violence against women, hold offenders accountable
for their crimes, and promote victim healing and recovery. That is why this protocol was designed as a guide
for practitioners who respond to victims of sexual assault, including health care professionals, law
enforcement officers, prosecutors, interpreters, advocates, and others. Combining cutting edge response
techniques with collaboration among service providers will greatly enhance our ability to treat and support
victims as well as identify and prosecute the sex offenders. We hope that this protocol lays the foundation for
these efforts.

Since this protocol was initially released in 2004, the “state of the art” for forensic medical examinations has
improved. This revised edition of the protocol has the same emphasis and values as the original but has
been updated to reflect current technology and practice. It has also been updated to include additional
information reflecting changes from the Violence Against Women Act of 2005.






Contents

o - | L= 1
Recommendations at a Glance........cccccooimmieciiiimiecciirr s 4
INtrodUCHION ... e 12
BACKGIOUND ...ttt e e e e e e e e e e e e 12
Y o T 0188 1 1S3 [ Yo U [ T o 13
USE Of 1BIMIS e 14
Section A. Overarching ISSUES ... 21
1. Coordinated Team Approach
Understanding the purpose of the eXxam ... 23
Key responders and their FOIES..........oouiuiii i e e s 23
Quality ASSUIANCE MEASUIES ........eeviiieiiieeteeeeeeeeeeeeeeeteeeeeeseseesssessassssesssessrrererarrrerrrarrrrnrrne 26
2. Victim-Centered Care..........ooooiiiiiiiiiiiiiiccecceeeee e s s e e e e eees 29
Patient priority as an €MEIrgENCY CASE .......cc.uuuiriiieeeiiiiiiiiieeeeee e e e s s s e e e e e s s annerereeeeas 29
P atIENT PIIVACY i 29
Exam adapted to patients’ needs and CiIrCUMSIANCES ...........ccevvieeeireeiiiiiiie e 30
Issues commonly faced by patients from specific populations...............cceeeeeeeei e, 31
Importance of victim services within the exam ProCess.........ccccovviiiiiiiiiieiiiceeee e 39
Presence of personal support persons in the exam ro0M ............cevvveviiiiinieeeeeeeiiiin e 41
Requests for a responder of a specific gender.........ccooeevvieiii 41
Explanation of procedures during the @Xam ProCeSS ...........ccoeoriiiiiiiiiieieeeniniiiiieeeeeens 41
Respect for PatieNtS’ PrIOTIHIES .........eviiiiiiiiii et 41
Integration of medical and evidentiary collection procedures...........cccceeveeeeieeiieeieeeeeeeenn, 41
Patient safety during the eXam ProCESS .........cccuuiiiiiiiiiiiiii e 42
Information patients can review at their CONVENIENCE...........ccooiiiiiiiiiiiiiieeeee e 42
Physical comfort needs Of PAtiENtS........cccoc v e 42
3. Informed CoNSeNt ... e nnns 43
Seeking informed consent as apProPriate .....u. i e e eriieieie e e e e 43
Obtaining consent from SPecific POPUIALIONS ...........uvviiiiiiiiiiiiiii e 44
4. Confidentiality .......cceeeimiiiiiiiiiie i —————— 47
Scope and limitations of confidentiality..............cccovvviiiiiiiiieeeee e 47
Building understanding of confidentiality iISSUES ...........c.uuviiiiiiiiiiiiiiiieee e 47
Impact of federal Privacy 1aWs ... 48
Resolving intrajurisdictional CONflICES ..........ccoviiiiiiiii e 49
5. Reporting to Law Enforcement............ooo i e s s s s e eenes 51
Making the decCiSiON 0 FEPOIT. ...ccoee e 51
(Of0T g 1ST=To [UT=T g [of 23] il =T o Lo {1 Vo T 52
Alternatives to standard reporting ProCEAUIES.......cccceeiiieiiee e 53
Promoting a victim-centered reporting PrOCESS .........ooouvrrrrrrieeeeeiaierer et e e e e e eeeeeeas 53



6. Payment for the Examination Under VAWA ... ccciiinir s e eenees 55

VAWA provisions related t0 eXam PayMENt ............uuuuuuiuuuiumiiiiiiiiiieieeeneeeeneenneeaeeennennnnnnnn 55
Section B. Operational ISSUES ...........coveeeciiiiiiccis e 57
1. Sexual Assault Forensic EXaminers..........ccccciiiiiieeciiireescsssssesseesesssssssssssssssees 59

Specific knowledge, skills, and attitudes ..., 59

Advanced education and clinical requUIremMEeNts .........cccoeoveii i, 61

ACCESS 10 BXPEITS .ottt e et e e et e e e 61
7 - [ | 11 == 63

ODbligation t0 SEIVE PAtIENTS ... ....cciiiiiiiiiiiieeiiieieee ettt aeeeaeeaaeeasesseeeseeeeeessseesrraerrrrrree 63

Use of specially educated and clinically prepared examiners ..........ccccccceeeviniiiivieneeeeenn. 63

(O o] p gt VIR 1 (=N (o Tor= 1o ] £ PP 64

o e R Lol (= To (W11 (=] 0 1 T=T ] 64

Patient traNSTEIS ..o 65
3. Equipment and SUPPLIES ......cooeiieemmiciiiie e rr s nnns 67

Availability of specific equipment and SUPPIIES.......cooiiiiiiiiiiiieee e 67

(7011 0 = 1 1T 68
4. Sexual Assault Evidence Collection Kit............cccoooimmmimmccniiiniiirrrrresssssss e 71

Minimum guidelings for CONTENES ..........uuuiii i e e s 71

S = 1 [0 F= 10 =T I ] £ 72
5. Timing Considerations for Collecting Evidence ........ccccccccceiiiiiiimimieenncccsseeeeenns 73

Importance of the history and exam findingS........cooooiiiii i 73

Prompt exam to minimize 10SS Of VIAENCE ...........oiiiiiiiiiiic e 73

Decisions made on a case-by-Case basiS .......cccooeevieiiiii e 73

RESOUICES TOF FESPONUEIS ...t a e e e e e 74
6. Evidence INtegrity ... s 75

Policies to dry, package, label, and seal evidence ...........cccceeieiei 75

Evidence transfer POLICIES. .....u.i i e 75

Y (o] =T L= o L] 1o 1= 75

Documentation of eVIAENCE..........cooo i 76
Section C. The Examination Process.......cccccoimiiiiimciiircecisiscecserecseeeeens 77
1. Initial Contact ...........coo 79

Consensus among agencies regarding proCedures ............covvvvvveviiiiiiiiiieeiieeeieeeeeeeeeeeeeen, 79

ESSeNtial @CHVITIES ...coeeeee e 79
2. Triage and INtake ........ccoeiiiiiiiiiiiiiii e 83

e 10T ] o= L =T 83

ACULE CANE NEEUS .....eitiiiiiiie ettt et e e e e e e et b ettt e e e e s e s bbbt e e e e e e e e e s nnanbeeeees 83

AlBTTING EXAIMINEIS ...ttt e e e e e e s e et e e e e e e e bbb e e e e e e e e e e annnbrenes 83

(O7e] o] =Tt 1] oo Jr= To AV o Tok= 1 == SRR 84

Safety concerns upon arrival of patients at the Site..........cccooooviiiiiiii 84

Vi



Immediate medical and mental health INtErVeNtioNS .........covvviiiei i 84

3. Documentation by Health Care Personnel..............ooooiiccciiiiirrcseeeecee e e e e 85
(00] 1 1101110 o EE PP PP PPPUPPPPPRPPR 85
Education for @Xaminers...........cooi i 85
Mechanisms to ensure accuracy and ObjeCtiVity ..., 85

4. The Medical Forensic HisStory ... 87
Coordination of history taking and investigative interviewing .............ccccccccvvvvvviieniiennenn, 87
Presence of advocates during the NISTOrY ... 87
Patient needs addressed prior to and during hiStory ..., 88
(@] 0] ¢= U aTT e o 11 g [ 4T 1S (o] Y2 88

5. Photography.......cccciiiiiiiiiiiiiini i 91
(=] | PRSP PPRRP 91
Photographers and @qUIPIMENT ..........oiiii i e e 91
Patient comfort and PriVaCY ....cccoooeioiiiii e 91
Explanation of photography proCeAUIES ..........ceuiiiii i 92
Initial and follow-up PROTOGIraPNS........ooiiiiiii s 92
PhOtOgraph STOTAQGE .....eeiieiiiie et e e e e 93

6. Exam and Evidence Collection Procedures ...........cccomimemiciiiiiinmnnnsssssssssssnsennnes 95
Evidentiary purpose of the eXamM ...........uiiiiiiiiiiiici e e 95
Collecting as much evidence as possible...........cccccvvviviiie 95
Issues related to consent to sexual CONLACT.........ccooeeeiiiiiiiie e 95
Testing of bIiologiCal EVIAENCE .........ccoiiieee e e 96
Exposure to infectious materials and evidence contamination.............ccccoeeeeeveeeeeeeeeeeenn, 96
IMportance Of SEMEN EVIAEINCE .......coiiiiiiiiiiiiiii e 97
Addressing patients’ NEEAS aNd CONCEIMS .......uuiiiiiiiiiiiriie e e e e e e e ae s 97
Explanation of exam and evidence collection procedures............cccovvvvviieiieeeeeeeviiicnee e 97
Conducting the exam and documenting fiNdiNgS.........ccouiiiiiiiiiii e 97
Evidence to submit to the crime lab for analysis ... 98
(@1 g [T g =T [ o ol PP 105
Medical specimens separate from forensic Specimens.............ccccceee e 105

7. Alcohol and Drug-Facilitated Sexual Assault...............cooeemmeiiiiiiiirree 107
Training and development Of POICIES .........uuiiiiiiiiii s 107
Response to voluntary use of drugs and/or alcohol ............cccoooviiiiiiiiii e, 107
Circumstances in which testing may be indicated .................oevveviiveiiiiiiiiiiiiiiiiniininnn, 108
Explanation of teStiNg PrOCEAUIES .........cooiiiiiiiiiiiiii et 108
COlIECTING SAMPIES ...t e e e e e e e e e e e e e e e e 109
B0 (o] (o o | F= o 1= 110
Preservation of evidence and chain of custody ..........cccoooeeiiiiiiiiiiiii i, 110

8. STIEvaluation and Care...........coooviriiiiiiiiiiiiiii e e 111
INFOPMALION ON STIS .. e e e e e e e e aaeeas 111
ST EESTING ..ttt et e e e e e s e e e e e e e e e e e e e e e e 111
Prophylaxis agaiNSt STIS ......uuiiiii i e e e e e e e e e e e 112
FOIOW-UD CAE ..ttt e e e e e e e e e e aaaaaaaaaaas 112
Concerns about HIV INFECHION ........ooiiiiiiiiiiieeieeeeeeee e eeeneenees 113

Vii



9. Pregnancy Risk Evaluation and Care.........cccceuuuciiiiiiiiiiisececccccs e 115

Probability Of PregnanCy ... ..o 115
[ (ST =Y oY (=1 1 T 115
=T L0 AT 100 110 0 T 115
FACIIIEY POIICY et e e e e e 116
10. Discharge and FOIIOW=UP .........ccooiiiiiimmmmniiciicrr s rrsessss s s s s e s s snsss s s s e s s e s s nnnnnnns 117
Medical discharge and fOllOW-UP CAre .......cccooiiiiiiiee e 117
Coordination among responders prior to diSCharge .........ccoooeevvveviiiiiiii e 118
11. Examiner Court APPearanCes........ccuuueuuuuriiriimirmmmmnssssssssssssrsssnsssssssssssssssnsnnnnsnes 121
Broad education 0N COUIt @pPPEAIANCES. ... ..ccciieeeeeeeeeee e eee s eee e e e e e e s s a e e 121
Prompt notification fOr @XaMINEIS ..........cooiiiiiiiiii e 122
Pretrial Preparation ...........uuiiiii e 122
Feedback 0N tESHMONY .......cciiiiceiee e 123
Bibliography.......r 125

Appendix A. Developing Customized Protocols: Considerations
for JUrisdiCtioNS.......c.. i e e e 129

Appendix B. Creation of Sexual Assault Response and Resource

Appendix C. Impact of Crawford v. Washington, Davis v. Washington
and Giles V. CalifOrNia ...cceeeciiiiiecesssirrrccs s s s s s e s e e e s nmn s s e e e nnnns 135

viii



Goals of the National Protocol for Sexual Assault
Medical Forensic Examinations

Sexual assault is a crime of violence against a person’s body and will. Sex offenders use physical and/or
psychological aggression or coercion to victimize, in the process often threatening a victim’s sense of
privacy, safety, autonomy, and well-being. Sexual assault can result in physical trauma and significant
mental anguish and suffering for victims. In some communities, sexual violence is considered a form of
oppression. Victims may be reluctant, however, to report the assault to law enforcement and to seek medical
attention for a variety of reasons. For example, victims may blame themselves for the sexual assault and feel
embarrassed. They may fear their assailants or worry about whether they will be believed. Victims may also
lack the ability or emotional strength to access services. For example, they may not have their own
transportation or access to public transportation. They may also not speak English well or fear that reporting
the assault may jeopardize their immigration status.' They may lack health insurance and believe it would be
too costly to get the medical care they need. They may not be aware that as a crime victim, they are eligible
for financial reimbursements for certain services. Their budgets may not allow them to pay out-of-pocket
expenses and then await reimbursements. Those who do have access to services may perceive the medical
forensic examination as yet another violation because of its extensive and intrusive nature in the immediate
aftermath of the assault. Rather than seek assistance, a sexual assault victim may simply want to go
somewhere safe, clean up, and try to forget the assault ever happened.? It is our hope that this protocol will
help jurisdictions in their efforts to respond to sexual assault victims in the most competent, compassionate,
and understanding manner possible.

This protocol was developed with the input of national, local, and tribal experts throughout the country,
including law enforcement representatives, prosecutors, advocates, medical personnel, forensic scientists,
and others. We hope that this protocol will be useful in helping jurisdictions develop a response that is
sensitive to victims of sexual assault and that promotes offender accountability. Specifically, the protocol has
the following goals:

=  Supplement, but not supersede, the many excellent protocols that have been developed by states,
tribes, and local jurisdictions, as well as those created at the national level. We hope that this
protocol will be a useful tool for jurisdictions wishing to develop new protocols or revise their existing
ones. It is intended as a guideline for suggested practices rather than a list of requirements. In
many places, the protocol refers to “jurisdictional policies” because there may be multiple valid ways
to handle a particular issue and which one is best should be determined by the jurisdiction after
consideration of local laws, policies, practices, and needs.

= Provide guidance to jurisdictions on responding to adult and adolescent victims. Adolescents are
distinguished in the protocol from prepubertal children who require a pediatric exam. Pediatric
exams are not addressed in this document. This protocol generally focuses on the
examination of females who have experienced the onset of menarche and males who have
reached puberty. Legally, jurisdictions vary in the age at which they consider individuals to be
minors, laws on child sexual abuse, mandatory reporting policies for sexual abuse and assault of
minors, instances when minors can consent to treatment and evidence collection without
parental/guardian involvement, and the scope of confidentiality that minors are afforded. If the
adolescent victim is a minor under the jurisdictional laws, the laws of the jurisdiction
governing issues such as consent to the exam, mandatory reporting, and confidentiality
should be followed.

e Support the use of coordinated community responses to sexual violence, such as Sexual Assault
Response Teams (SARTS) or Sexual Assault Response and Resource Teams (SARRTS). Although

! Carolyn Ham, Reducing Language Barriers to Combating Domestic Violence: The Requirements of Title VI, Battered Women's Justice
Project, October 2004, http://new.vawnet.org/summary.php?doc_id=1621&find_type=web_desc GC.

2 Paragraph adapted in part from the Ohio Protocol for Sexual Assault Forensic and Medical Examination, 2004, p. 2.
http://www.odh.ohio.gov/~/media/ODH/ASSETS/Files/hprr/sexual%20assult/adultprotocol2011.ashx.



http://new.vawnet.org/summary.php?doc_id=1621&find_type=web_desc_GC
http://www.odh.ohio.gov/~/media/ODH/ASSETS/Files/hprr/sexual%20assult/adultprotocol2011.ashx

this document is directed primarily toward medical personnel and facilities, it also provides guidance
to other key responders such as advocates and law enforcement representatives. This type of
coordinated community response is supported by the Violence Against Women Act and subsequent
legislation. Such a response can help afford victims access to comprehensive immediate care,
minimize the trauma victims may experience, and encourage them to utilize community resources. It
can also facilitate the criminal investigation and prosecution, increasing the likelihood of holding
offenders accountable and preventing further sexual assaults.

Address the needs of victims while promoting the criminal justice system response. Stabilizing,
treating, providing social and legal services, including knowledge of immigration protections, and
engaging victims as essential partners in the criminal investigation are central aspects of the
protocol. Thus, this protocol includes information about concepts such as “anonymous reporting,”
which may give victims needed time to decide if and when they are ready to engage in the criminal
justice process. An anonymous report may also provide law enforcement agencies with potentially
useful information about sex crime patterns in their jurisdictions.® The objective is to promote better
and more victim-centered” evidence collection, in order to provide better assistance in court
proceedings and hold more offenders accountable.

Promote high-quality, sensitive, and supportive exams for all victims, regardless of jurisdiction and
geographical location of service provision. The protocol offers recommendations to help standardize
the quality of care for sexual assault victims throughout the country and is based on the latest
scientific evidence. It also promotes timely evidence collection that is accurately and methodically
gathered, so that high-quality evidence is available in court.

This protocol discusses the roles of the following responders: health care providers, advocates, law
enforcement representatives, forensic scientists, and prosecutors, as well as interpreters. Clearly, each of
these professions has a distinct and complementary role in responding to sexual assault. But rather than
dictate who is responsible for every component of the response or within the exam process, the protocol is
designed to help communities consider what each procedure involves and any related issues. With this
information, each community can make decisions for its jurisdiction about the specific tasks of each
responder during the exam process and the coordination needed among responders. The following is a
general description of the responsibilities with which each responder may assist:®

Advocates may be involved in initial victim contact (via 24-hour hotline or face-to-face meetings);
offer victims advocacy, support, crisis intervention, information, language assistance services,
including interpreters, and referrals before, during, and after the exam process; and help ensure that
victims have transportation to and from the exam site. They often provide comprehensive, longer
term services designed to aid victims in addressing any needs related to the assault, including but
not limited to counseling, legal (civil, criminal, and immigration), and medical system advocacy.

Law enforcement representatives (e.g., 911 dispatchers, patrol officers, officers who process
crime scene evidence, detectives, and investigators) respond to initial complaints, work to enhance
victims’ safety, arrange for victims’ transportation to and from the exam site as needed, interview
victims in a language they understand, collect evidence from the scene, coordinate collection and
delivery of evidence to designated labs or law enforcement facilities, interview suspects, and conduct
other investigative activities (such as interviewing suspects and witnesses in a language they

% States are responsible for ensuring that the costs associated with performing a medical forensic examination are paid and ensuring
that all victims of sexual assault are provided the opportunity to have a medical forensic examination conducted, regardless of whether
they choose to participate in the criminal justice system.

“ Please see the section on “Victim-Centered Care” beginning on page 29 for more explanation of this term.

® There are instances where a case may be prosecuted concurrently in two or more jurisdictions. For example, sexual assault cases
occurring on Indian reservations can be prosecuted concurrently in tribal and state or federal court. In such situations, each sovereign
will likely have its own victims’ advocate, law enforcement, prosecutor, and judicial/court officers. Coordination of services in
multijurisdictional investigations and prosecutions is critical to the success of the criminal case and the well-being and healing of the

victim.



understand, requesting crime lab analyses, reviewing medical and lab reports, preparing and
executing search and arrest warrants, writing reports, and presenting the case to a prosecutor).

o Health care providers assess patients for acute medical needs and provide stabilization, treatment,
and/or consultation. Ideally, sexual assault forensic examiners perform the medical forensic exam,
gather information for the medical forensic history, collect and document forensic evidence, and
document pertinent physical findings from patients. They offer information, treatment, and referrals
for sexually transmitted infections (STIs),® and other nonacute medical concerns; assess pregnancy
risk and discuss treatment options with the patient, including reproductive health services; and testify
in court if needed. They coordinate with advocates to ensure patients are offered crisis intervention,
support, and advocacy before, during, and after the exam process and encourage use of other victim
services. They may follow up with patients for medical and forensic purposes. Other health care
personnel who may be involved include, but are not limited to, emergency medical technicians, staff
at hospital emergency departments, gynecologists, surgeons, private physicians, health care
interpreters, and/or local, tribal, campus, or military health services personnel.

« Forensic scientists analyze forensic evidence and provide results of the analysis to investigators
and/or prosecutors. They also may testify at trial regarding the results of their analysis.

e Prosecutors determine if there is sufficient evidence for prosecution and, if so, prosecute the case.
They should be available to consult with first responders as needed. A few jurisdictions involve
prosecutors more actively, paging them after initial contact and having them respond to the exam
site so that they can become familiar with the case and help guide the investigation.

This document is intended only to improve the criminal justice system’s response to victims of
sexual assault and the sexual assault forensic examination process. It does not address the
remedies that may be available to victims through the civil justice system, and does not create a right
or benefit, substantive or procedural, for any party.

® STIs are also commonly known as sexually transmitted diseases (STDs).
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Recommendations at a Glance: A National Protocol for
Sexual Assault Medical Forensic Examinations

The National Protocol for Sexual Assault Medical Forensic Examinations offers guidance to jurisdictions in
creating and implementing their own protocols, as well as recommending specific procedures related to the
exam process. Recommendations at a Glance highlights key points discussed in the protocol, but it is not
designed to be a stand-alone checklist on exam procedures or responsibilities of each involved responder.
The protocol should be read to understand and respond to the complex issues presented during the exam
process. See the protocol introduction for an explanation of select terms used in this chapter and the
protocol.

Goal of the Protocol

A timely, high-quality medical forensic examination can potentially validate and address sexual assault
patients’” concerns, minimize the trauma they may experience, and promote their healing. At the same time,
it can increase the likelihood that evidence collected will aid in criminal case investigation, resulting in
perpetrators being held accountable and further sexual violence prevented.

The examination and the related responsibilities of health care personnel are the focus of this protocol.
Recognizing that multidisciplinary coordination is vital to the success of the exam, the protocol also
discusses the responses of other professionals, as they relate to the exam process.

A. Overarching Issues

1. Coordinated approach: A coordinated, multidisciplinary approach to conducting the exam provides victims®
with access to comprehensive immediate care, helps minimize trauma they may experience, and
encourages their use of community resources. Such a response can also enhance public safety by
facilitating investigation and prosecution, which increases the likelihood that offenders will be held
accountable for their actions. Raising public awareness about the existence and benefits of a coordinated
response to sexual assault may lead more victims to disclose the assault and seek help. (SEE PAGES 23—
29)

Recommendations for jurisdictions to facilitate a coordinated approach to the exam process:

e Understand that the purposes of the exam process are to address patients’ health care needs and
collect evidence suitable for possible use by the criminal justice system.

o |dentify key responders and their roles.
e Develop quality assurance measures to ensure effective response during the exam process.

2. Victim-centered care: Victim-centered care is paramount to the success of the exam process. Response to
victims should be timely, appropriate, sensitive, and respectful. (SEE PAGES 30-45)

Recommendations for health care providers and other responders to facilitate victim-centered care:

e Give sexual assault patients priority as emergency cases.
e Provide the necessary means to ensure patient privacy.
e Adapt the exam process as needed to address the unique needs and circumstances of each patient.

" Sexual assault patients are also referred to as victims, depending on which responders are primarily being discussed. The term
“patients” is generally used by health care professionals.

& The term “victim” is not used in a strictly criminal justice context. The use of “victim” simply acknowledges that persons who disclose
that they have been sexually assaulted should have access to certain services.

4



e Develop culturally responsive care and be aware of issues commonly faced by victims from specific
populations.
Recognize the importance of victim services within the exam process.
Accommodate patients’ requests to have a relative, friend, or other personal support person (e.g.,
religious and spiritual counselor/advisor/healer) present during the exam, unless considered harmful
by responders.

e Accommodate patients’ requests for responders of a specific gender throughout the exam as much
as possible.

e Prior to starting the exam and conducting each procedure, explain to patients in a language the

patients understand what is entailed and its purpose.

Assess and respect patients’ priorities.

Integrate medical and evidentiary procedures where possible.

Address patients’ safety during the exam.

Provide information that is easy for patients to understand, in the patient’s language, and that can be

reviewed at their convenience.

e Address physical comfort needs of patients prior to discharge.

3. Informed consent: Patients should understand the full nature of their consent to each exam procedure. By
presenting them with relevant information, in a language they understand, patients are in a position to make
an informed decision about whether to accept or decline a procedure. However, they should be aware of the
potential impact of declining a particular procedure, as it may negatively affect the quality of care, the
usefulness of evidence collection, and, ultimately, any criminal investigation and/or prosecution. They should
understand that declining a particular procedure might also be used against them in any justice system
proceeding. If a procedure is declined, reasons why should be documented if the patient provides such
information. (SEE PAGES 47-49)

Recommendations for health care providers and other responders to request patients’ consent during the
exam process:

e Seek the informed consent of patients as appropriate throughout the exam process.
e Make sure policies exist to guide the process of seeking informed consent from specific populations.

4. Confidentiality: Involved responders must be aware of the scope and limitations of confidentiality related to
information gathered during the exam process. Confidentiality is intricately linked to the scope of patients’
consent. Members of a sexual assault response team (SART) or other collaborating responders should
inform victims of the scope of confidentiality with each responder and be cautious not to exceed the limits of
victim consent to share information in each case. (SEE PAGES 51-53)

Recommendations that jurisdictions may take to maintain confidentiality of patients:

e Be sure jurisdictional policies address the scope and limitations of confidentiality as it relates to the
exam process and with whom information can be legally and ethically shared.

Increase the understanding of relevant confidentiality issues. .

e Consider the impact of the federal privacy laws regarding health information on victims of sexual
assault.

e  Strive to resolve intrajurisdictional conflicts.

5. Reporting to law enforcement: Reporting the crime provides the criminal justice system with the
opportunity to offer immediate protection to victims, collect evidence from all crime scenes, investigate
cases, prosecute if there is sufficient evidence, and hold offenders accountable for crimes committed. Given
the danger that sex offenders pose to the community, reporting can serve as a first step in efforts to stop
them from reoffending. Equally important, reporting gives the justice system the chance to help victims
address their needs, identify patterns of sexual violence in the jurisdiction, and educate the public about such
patterns. Service providers should discuss all reporting options with victims in a language they understand

5



and the pros and cons of each, including the fact that delayed reporting may be detrimental to the
prosecution of an offender. Even if a victim does not get a forensic medical exam, the victim can still report
the crime at a later time. However, it will be much more difficult for criminal justice personnel to investigate
and prosecute the crime if evidence was not collected.

Reporting requirements in sexual assault cases vary from one jurisdiction to another. Every effort should be
made to facilitate treatment and evidence collection (if the patient agrees), regardless of whether the
decision to report has been made at the time of the exam. Victims who are undecided about reporting who
receive respectful and appropriate care and advocacy at the time of their exam are more likely to assist law
enforcement and prosecution. Because immigrant victims may be more reticent to report crimes, they need
to be aware of crime victim protections for immigrants. Access to immigration relief for crime victims will
enhance the ability of law enforcement to detect, investigate, and prosecute crimes. (SEE PAGES 55-59)

Recommendations for jurisdictions and responders to facilitate victim-centered reporting practices:

e Except in situations covered by mandatory reporting laws, patients, not health care workers, make
the decision to report a sexual assault to law enforcement.

e Inform patients about reporting consequences.

e As aresult of VAWA 2005, many jurisdictions have implemented alternatives to standard reporting
procedures.

e Promote a victim-centered reporting process.

6. Payment for the examination under VAWA: Under the Violence Against Women Act (VAWA),® a state,
territory, or the District of Columbia is entitled to funds under the STOP Violence Against Women Formula
Grant Program only if it, or another governmental entity, incurs the full out-of-pocket cost of medical forensic
exams for victims of sexual assault. “Full out-of-pocket costs” means any expense that may be charged to a
victim in connection with the exam for the purpose of gathering evidence of a sexual assault.* In addition,
under the Violence Against Women Act of 2005, states may not require victims to participate in the criminal
justice system or cooperate with law enforcement in order to receive a forensic medical exam." (SEE
PAGES 61-62)

Recommendations for jurisdictions to facilitate payment for the sexual assault medical forensic exam:

e Understand the scope of the VAWA provisions related to exam payment.

e Notify victims of exam facility and jurisdictional policies regarding payment for medical care and the
medical forensic exam.

B. Operational Issues

1. Sexual Assault Forensic Examiners: These are the health care professionals who conduct the
examination. It is critical that all examiners, regardless of their discipline, are committed to providing
compassionate and quality care for patients disclosing sexual assault, performing the physical examination,
collecting evidence competently, documenting all findings, and testifying in court as needed. (SEE PAGES
65-67)

Recommendations for jurisdictions to build the capacity of examiners performing these exams:

e Encourage the development of specific knowledge, skills, and victim-centered approaches in
examiners.

e Encourage advanced education and supervised clinical practice of examiners, as well as certification
for all examiners.

®42 U.S.C. § 3796gg-4.
1028 C.F.R. § 90.14(a).
1 42 U.S.C. 37969g-4(d).



e Provide access to experts on anti-sexual assault initiatives who can participate in sexual assault
examiner training, mentoring, proctoring, case review, photograph review, and quality assurance.

2. Facilities: Health care facilities have an obligation to provide services to sexual assault patients.
Designated exam facilities or sites served by specially educated and clinically prepared examiners increase
the likelihood of a state-of-the-art exam, enhance coordination, encourage quality control, and increase
quality of care for patients. (SEE PAGES 71-74)

Recommendations for jurisdictions to build capacity of health care facilities to respond to sexual assault
cases:

e Recognize the obligation of health care facilities to serve sexual assault patients in a culturally and
linguistically appropriate manner.

e Ensure that exams are conducted at sites served by examiners with advanced education and clinical
experience, if possible.
Explore possibilities for optimal site locations.

e Communities may wish to consider developing basic requirements for designated exam sites.

e |f atransfer from one health care facility to a designated exam site is necessary, use a protocol that
minimizes time delays and loss of evidence and addresses patients’ needs.

3. Equipment and supplies: Certain equipment and supplies are essential to the exam process (although
they may not be used in every case). These include a copy of the most current exam protocol used by the
jurisdiction, standard exam room equipment and supplies, comfort supplies for patients (e.g., changes of
clothes, food, and water), sexual assault evidence collection kits, an evidence drying device/method, a
forensic imaging system, testing and treatment supplies, a purified water source, an alternate light source, an
anoscope, and written materials for patients. A microscope and/or toluidine blue dye may be required,
depending on jurisdictional policy. A colposcope or other magnifying instrument may also be used. Some
jurisdictions are also beginning to use advanced technology (telemedicine), which allows examiners offsite
consultation with medical experts by using computers, software programs, and the Internet. Jurisdictions
using such technology should be careful to protect patient confidentiality. (SEE PAGES 75-77)

Recommendations for jurisdictions and responders to ensure that proper equipment and supplies are
available for examinations:

e Consider what equipment and supplies are necessary to conduct a medical forensic exam.
e Address cost barriers to obtaining necessary equipment and supplies.

4. Sexual assault evidence collection kit (for evidence from victims): Most jurisdictions have developed their
own sexual assault evidence collection kits or purchased premade kits through commercial vendors. Kits
often vary from one jurisdiction to another. Despite variations, however, it is critical that every kit meets or
exceeds minimum guidelines for contents: broadly including a kit container, instruction sheet and/or
checklist, forms, and materials for collecting and preserving all evidence required by the applicable crime
laboratory. Evidence that may be collected includes, but is not limited to, clothing, foreign materials on the
body, hair (including head and pubic hair samples and combings), oral and anogenital swabs and smears,
body swabs, blood and urine samples for possible alcohol and/or toxicology testing, and a blood or saliva
sample for DNA analysis and comparison. The instruction sheet and/or checklist should guide examiners on
maintaining the chain of custody for evidence collected. (SEE PAGES 79-80)

Recommendations for jurisdictions and responders when developing/customizing kits:

e Use kits that meet or exceed minimum guidelines for contents.

e Work to standardize sexual assault evidence collection kits within a jurisdiction and across a state or
territory, or for federal cases.

5. Timing considerations for collecting evidence: Although many jurisdictions have traditionally used 72 hours
after the assault as the standard cutoff time for collecting evidence, a large number of jurisdictions have
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moved toward longer time frames as cut off points. Many jurisdictions have now extended the standard cutoff
time (e.g., to 5 days or 1 week). The use of such timeframes is supported by empirical evidence. Advancing
DNA technologies continue to extend time limits because of the stability of DNA and sensitivity of testing.
These technologies are even enabling forensic scientists to analyze evidence that was previously unusable
when it was collected years ago. Thus, it is critical that in every case where patients are willing, examiners
obtain the pertinent medical forensic history, examine patients, and document findings. Not only can the
information gained from the relevant history and exam help health care providers address patients’ medical
needs, but it can guide examiners in determining whether there is evidence to collect and, if so, what to
collect. (SEE PAGES 81-82)

Recommendations for health care providers and other responders to maximize evidence collection:

e Recognize the importance of gathering information for the medical forensic history, examining
patients, and documenting exam findings, separate from collecting evidence.

e Examine patients promptly to minimize loss of evidence and identify medical needs and concerns.
Make decisions about whether to collect evidence and what to collect on a case-by-case basis,
guided by knowledge that outside time limits for obtaining evidence vary due to factors such as the
location of the evidence or type of sample collected.

e Responders, examiners, and law enforcement representatives should seek education and resources
to aid them in making well-informed decisions about evidence collection.

6. Evidence integrity: Properly collecting, preserving, and maintaining the chain of custody of evidence is
critical to its subsequent use in criminal justice proceedings. (SEE PAGES 83-84)

Recommendations for health care providers and other responders to maintain evidence integrity:

Follow jurisdictional policies for drying, packaging, labeling, and sealing evidence.
Make sure transfer policies maximize evidence preservation.

Make sure storage policies maximize evidence preservation.

Document the handling, transfer, and storage of evidence.

C. The Examination Process

1. Initial contact: Some sexual assault patients may initially present at a designated exam facility, but most
who receive immediate medical care initially contact a law enforcement or advocacy agency for help. If 911
is called, law enforcement or emergency medical services (EMS) may be the first to provide assistance to
victims. Communities need to have procedures in place to promptly respond to disclosures/reports of sexual
assault in a standardized and victim-centered manner. (SEE PAGES 87-90)

Recommendations for jurisdictions and responders to facilitate initial contact with victims:

e Build consensus among involved agencies regarding procedures for a coordinated initial response
when a recent sexual assault is disclosed or reported. Educate responders to follow procedures

e Recognize essential elements of initial response.

2. Triage and intake: Once patients arrive at the exam site, health care personnel must evaluate, stabilize,
and treat for life-threatening and serious injuries according to facility policy. Standardized procedures for
response in these cases should be followed, while respecting patients and maximizing evidence
preservation. (SEE PAGES 91-92)

Recommendations for health care providers to facilitate triage and intake that addresses patients’ needs:

e Consider sexual assault patients a priority.



First perform a prompt, competent medical assessment. Then respond to acute injury, the need for
trauma care, and safety needs of patients before collecting evidence.

e Alert examiners of the need for their services.
e Contact victim advocates so they can offer services to patients, if not already done.

e Assess and respond to safety concerns upon arrival of patients at the exam site, such as threats to
patients or staff.

e Assess patients’ needs for immediate medical or mental health intervention prior to the evidentiary
exam, following facility policy.

3. Documentation by health care personnel: Examiners document exam findings, the medical forensic
history, and evidence collected in the medical forensic report. (SEE PAGE 93-94)

Recommendations for health care providers to complete needed documentation:

e Ensure completion of all appropriate documentation.
e Educate examiners on proper documentation.
e Ensure the accuracy and objectivity of medical forensic reports.

4. The medical forensic history: Examiners ask the patient questions in a language the patient understands
to obtain this history. This information guides them in examining the patient and collecting evidence. (SEE
PAGES 95-98)

Recommendations for health care providers to facilitate gathering information from patients:

Coordinate medical forensic history taking and investigative interviewing.

Advocates should be able to provide support and advocacy during the history, if desired by patients.
Consider patients’ needs prior to and during information gathering.

Obtain the medical forensic history.

5. Photography: Photographic documentation of injury or other visible evidence on the patient’s body can
supplement the medical forensic history and the written documentation of physical findings and evidence.
(SEE PAGES 99-102)

Recommendations for health care providers and other responders to photograph documentation:

Consider the extent of forensic photography necessary.

Consider the equipment.

Consider patient comfort and privacy.

Explain forensic photography procedures to patients.

Take initial and follow-up photographs as appropriate, according to jurisdictional policy.

6. Exam and evidence collection procedures: Examiners examine patients and collect evidence according to
jurisdictional policy. Findings from the exam and collected evidence often help reconstruct the events in
guestion in a scientific and objective manner. (SEE PAGES 103-113)

Recommendations for health care providers to conduct the exam and facilitate evidence collection:

e Recognize the evidentiary purpose of the exam.

Strive to collect as much evidence from patients as possible, guided by the scope of informed
consent, the medical forensic history, exam findings, and instructions in the evidence collection Kkit.

e Be aware of and document evidence and injuries that may be pertinent to the issue of whether the
patient consented to the sexual contact with the suspect.

e Understand how biological evidence is tested.
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Prevent exposure to infectious materials and risk of contamination of evidence.

Understand the implications of the presence or absence of seminal evidence.

Modify the exam and evidence collection to address the specific needs and concerns of patients.
Explain exam and evidence collection procedures to patients.

Conduct the general physical and anogenital exam and document findings on body diagram forms.
Collect evidence to submit to the crime lab for analysis, according to jurisdictional policy.

Collect other evidence.

Keep medical specimens separate from evidentiary specimens collected during the exam.

7. Alcohol and drug-facilitated sexual assault: Responders must consider the possibility that drugs and/or
alcohol may have been used to facilitate an assault. They must know how to screen for suspected alcohol
and drug-facilitated sexual assault, obtain informed consent of patients for testing, and collect toxicology
samples when appropriate. (SEE PAGES 114-118)

Recommendations for jurisdictions and responders to facilitate response in suspected alcohol- or drug-
facilitated sexual assault:

e Promote training and develop jurisdictional policies.
e Plan response to voluntary use of drugs and/or alcohol by patients.

Be clear about the circumstances in which toxicology testing may be indicated. Routine testing is not
recommended.

Toxicology testing procedures should be explained to patients.

e Toxicology samples should be collected as soon as possible after a suspected drug-facilitated case
is identified and informed consent is obtained, even if patients are undecided about reporting to law
enforcement.

e |dentify toxicology laboratories.
Preserve evidence and maintain the chain of custody.

8. Sexually transmitted infection (STI) evaluation and care: Because contracting an STI from an assailant is
of significant concern to patients, it should be addressed during the exam. (SEE PAGES 119-124)

Recommendations for health care providers to facilitate STI evaluation and care:

Offer patients information in a language they understand.

Consider the need for STI testing on an individual basis.

Encourage patients to accept prophylaxis against STls if indicated.

Encourage follow-up STI exams, testing, immunizations, counseling, and treatment as directed.
Address concerns about HIV infection.

9. Pregnancy risk evaluation and care: Patients may fear becoming pregnant as a result of an assault. Health
care providers must address this issue according to facility and jurisdictional policy. (SEE PAGEs 125-126)

Recommendations for health care providers to facilitate pregnancy evaluation and care:

e Discuss the probability of pregnancy with patients who have reproductive capability.
¢ Administer a pregnancy test for all patients with reproductive capability (with their consent).
e Discuss treatment options with patients in their preferred language.

A victim of sexual assault should be offered prophylaxis for pregnancy, subject to informed consent and
consistent with current treatment guidelines. Conscience statutes will continue to protect health care
providers who have moral or religious objections to providing certain forms of contraception. In a case in
which a provider refuses to offer certain forms of contraception for moral or religious reasons, victims of
sexual assault must receive information on how to access these services in a timely fashion.
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10. Discharge and follow-up: Health care personnel have specific tasks to accomplish before discharging
patients, as do advocates and law enforcement representatives (if involved). Responders should coordinate
discharge and follow-up activities as much as possible to reduce repetition and avoid overwhelming patients.
(SEE PAGES 129-131)

Recommendations to facilitate discharge and follow-up:

e Address issues related to medical discharge and follow-up care.

e Advocates, law enforcement representatives, and other involved responders can coordinate with
health care providers to discuss a range of other issues with patients prior to discharge.

11. Examiner court appearances: Health care providers conducting the exam should expect to be called on
to testify in court as fact and/or expert withesses. (SEE PAGES 133-135)

Recommendations for jurisdictions to maximize the usefulness of examiner testimony in court:

e Encourage broad education for examiners on testifying in court.
e Promote prompt notification of examiners if there is a need for them to testify in court.
e Encourage pretrial preparation of examiners.

e Encourage examiners to seek feedback on testimony to improve effectiveness of future court
appearances.

11



Introduction

Sexual assault is a prevalent crime in our society that has a devastating and long-term impact on individuals
from all walks of life. Although an assault can be traumatizing in and of itself, it can result in a range of
problems for the victim, such as acute and chronic mental health problems, physical injuries, pregnancy, and
sexually transmitted infections (STIs).* It is essential that communities offer assistance to victims in the
immediate aftermath of an assault. Communities must also work to hold offenders accountable for their
actions and stop them from committing further sexual violence. Elements of response typically include the
following:

e Provision of a prompt medical screening exam and treatment, including stabilization and/or referral
for medical care for victims as needed;

e Collection of evidence from victims and documentation of findings, which may aid investigation and
prosecution;

e Responding to, documenting, and investigating sexual assault, which generally includes collection of
evidence from the scene of the sexual assault, which may lead to charges against suspects and
prosecution;

e Support, crisis counseling, information and referrals for victims, as well as advocacy to ensure that
victims receive appropriate assistance; and

e Support and information for victims’ families and friends.

This document focuses on elements of immediate response that are the responsibility of health care
providers—medical care for sexual assault patients and collection of evidence from them. It seeks to assist
health care personnel in validating and addressing patients’ health concerns, minimizing the trauma patients
may experience, promoting healing, and maximizing the collection and preservation of evidence from
patients, including documentation of findings, for potential use in the legal system. (A sexual assault medical
forensic examination as described in this document addresses both medical and evidentiary needs of the
patient following sexual assault).

This protocol also addresses the role of advocates, law enforcement representatives, prosecutors, forensic
scientists, and other responders in the medical forensic exam process. For various reasons (such as fear,
stigma, lack of information, lack of access, or mental trauma), many sexual assault victims choose not to
seek medical care or have evidence collected. However, coordination among professionals involved in
immediate response may be instrumental in reversing this trend. It is often found that victims will seek
assistance when responders work together to ensure that victims are informed of their options for assistance,
encouraged to address their needs, have their spiritual and psychological needs respected, and are aided in
obtaining the help they want. In addition, multidisciplinary coordination has proven to enhance medical care
provided to victims as well as evidence collection and preservation efforts.*

Background

This national protocol was developed by the Office on Violence Against Women (OVW) under the direction of
the Attorney General pursuant to the Violence Against Women Act of 2000." In developing the protocaol,
OVW reviewed existing protocols on sexual assault forensic examinations and consulted with national, state,
local, and tribal experts on sexual assault. Experts were consulted from rape crisis centers; state and tribal
sexual assault and domestic violence coalitions and programs; and programs for criminal justice, forensic

'2.5T| are also commonly known as sexually transmitted diseases (STDs).

'3 For example, when first responders explain to victims how to preserve evidence on their bodies and clothing prior to arrival at the
exam site, they may increase the likelihood that the evidence will be collected rather than contaminated or destroyed.

' The statutory requirement to develop this protocol can be found in Section 1405 of the Violence Against Women Act of 2000, Public
Law 106-386. The statutory requirement also mandates the development of a national recommended standard for training for health
care professionals performing these examinations, as well as related training for all health care students. These training standards were
released in June, 2006 and are available at http://www.dna.gov/.
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nursing, forensic science, emergency-medicine, law, social services, and sex crimes in underserved
communities.™

Starting in the summer of 2001, the Department of Justice (DOJ) began gathering information on resources,
issues, and gaps related to sexual assault medical forensic exams. The first task was to identify and obtain
relevant materials and data. Existing national and jurisdictional protocols on the exam and immediate
multidisciplinary responses to sexual assault were sought,*® as well as documents that analyzed jurisdictional
response. Input was solicited on issues, gaps, and promising practices from numerous organizations,
associations, and individuals representing disciplines involved in the response to sexual assault. In addition,
numerous persons were contacted who could offer perspectives on particular issues related to the exam
process. State sexual assault coalitions and state government agencies that oversee violence against
women programs, as well as tribal coalitions, were also contacted to gain information on their activities
concerning protocol development and training. In some states, data was obtained through discussions with
sexual assault forensic examiners and coordinators of examiner programs or sexual assault response teams.

A series of forums was held in the summer and fall of 2002, calling upon practitioners and policymakers
involved in victim advocacy, health care, forensic science, and criminal justice fields to assist in developing a
national protocol. After a draft protocol for adult and adolescent victims was developed in early 2003, it was
distributed to a wide array of individuals and organizations for their review and feedback.”” Comments were
first solicited from the individuals who were invited to the forums. Then input was sought from sexual assault
survivors, as well as tribal sexual assault and domestic violence coalitions and local advocacy programs.
Members of the National Advisory Committee on Violence Against Women also reviewed the draft and
provided input. After several revisions of the document, feedback was solicited during the summer of 2003
from many national and state organizations and some local agencies that deal with sexual assault issues or
serve diverse populations, as well as other individuals representing relevant disciplines. Comments received
were incorporated into the document where appropriate.

Many of the revisions from the original protocol are based on recommendations made by the consulted
experts. Some of the recommendations are based on empirical research. Although research has been and
continues to be done in many areas related to the medical forensic exam, much more research needs to be
done to evaluate the impact of the exam process and specific exam components on victim well-being and
criminal justice outcomes. For this revision, OVW solicited input from technical assistance providers
representing the relevant disciplines, such as forensic nurses, doctors, prosecutors, law enforcement,
advocates, and civil attorneys, as well as the National Institute of Justice. We also held a webinar with
relevant experts.

The national protocol recommends, rather than mandates, methods for conducting the medical forensic
exam.™ It serves as an informational guide to communities as they develop or revise their own protocols.* In
no way does it invalidate previously established jurisdictional protocols, policies, or practices.

About This Document

Organization. Protocol recommendations are organized into several broad sections: A) overarching issues,
B) operational issues, and C) the examination process. Each section builds on information presented in

'3 Such consultation was required under Section 1405 of the Violence Against Women Act of 2000, Public Law 106-386.

'8 protocols reviewed varied in scope, focus, targeted audiences, and level of detail. Most addressed to some extent exam and evidence
collection procedures, drug-facilitated assault, evidence integrity, and evaluation and care for STls, HIV, and pregnancy. Some also
addressed roles of involved responders, multidisciplinary coordination, reporting, crime lab testing, court testimony, issues related to
victims’ needs, working with specific populations of victims, payment for the exam, and crime victims’ compensation.

7 The scope of this protocol is limited to the sexual assault medical forensic exam of adult and adolescent victims. A separate protocol
should be developed on child exams. Not only is child sexual victimization a complex topic in and of itself, but response to child victims
can be considerably different from response to adult and adolescent victims.

'8 The protocol has no regulatory purpose and is not intended to nor does it provide legal advice. (Statement adapted from the Hawaii
State Sexual Assault Protocol for Forensic and Medical Examinations, Introduction, 1999.)

9 Those involved in the development of this protocol strove to create a document that addressed the many issues facing communities
across the nation related to the exam process. However, there may be instances where the document falls short of adequately
addressing specific needs or challenges facing a jurisdiction or a specific population of victims. See appendix A on customizing
protocols for ways that jurisdictions can address these limitations when they are developing/revising their own protocols.
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previous sections and comprises tasks to be addressed, issues to be considered and related
recommendations. Although an effort has been made to avoid repetition of information throughout the
document, there are instances where data are repeated for clarity or emphasis. The appendixes discuss the
topics of protocol customization by jurisdictions and creation of sexual assault response teams.

Protocol foundation. This protocol is based on a belief that it is possible, with a victim’s consent, to
simultaneously address the immediate health needs of a victim and the future needs of the justice system.

Key principles underlying response to sexual assault victims as discussed in this document include:

Recognition of victim safety and well-being as paramount goals of response.

Recognition that victims know far more about themselves and their needs than responders.
Respect for victims’ right to make their own choices.

Recognition that providing victims with information about their options during the exam process,
expected consequences of choosing one option over another, and available resources can help
them make more informed decisions.

e Recognition that all victims, regardless of differences in backgrounds and circumstances, and
regardless of their decision to report the crime or not, have the right to receive a high-quality medical
forensic exam and to be treated with respect and compassion.

e Respect for victims' right to confidentiality.
Recognition of the importance of victims’ feedback to improving the exam process.

Another important principle is recognition that the vast majority of sexual assaults are committed by
assailants known to victims. Historically, sexual assault committed by nonstrangers was not taken seriously
and interventions were less than adequate. It is imperative that all involved responders acknowledge that
sexual assaults committed by persons known to victims are as grave a crime as those committed by
strangers. Responders should be aware that victims’ reactions to an assault are affected by a multitude of
factors: one of them being the prior relationship between the victim and the offender. They should also
understand that many variables may affect the relevance of certain types of evidence to a particular case,
including whether an assault was committed by a stranger, a known offender who claims no sexual contact
with the victim, or a known offender who claims the victim consented to the contact.”

Use of Terms

Many terms are explained throughout the protocol to clarify the context in which they are used.* However, it
may be helpful to discuss briefly the following terms in advance (in alphabetical order):

Adolescent: Adolescents are distinguished in the protocol from prepubertal children who require a pediatric
exam. This document focuses on the examination of females who have experienced the onset of menarche
and males who have reached puberty. However, it is important to recognize that age also plays a role in
whether a person is treated as a child or adolescent. For example, some adolescent girls may not start
menstruating until their later teen years. While the physical developmental level of these patients must be
taken into account when performing the exam, they should otherwise be treated as adolescents rather than
children. Legally, jurisdictions vary in the age at which they consider individuals to be minors, laws on child
sexual abuse, mandatory reporting policies for sexual abuse and assault of minors, instances in which
minors can consent to treatment and evidence collection without parental/guardian involvement, and the
scope of confidentiality that minors are afforded. Involved responders should be well versed in their
jurisdictional laws and policies regarding the above issues, screening procedures for determining whether a
pediatric exam is needed (particularly in the case of younger adolescents), and local protocols for response
to prepubertal victims. Exam sites are to follow the jurisdictional laws regarding parental/guardian consent.

% For example, evidence that identifies a suspect in a stranger case, such as DNA evidence, is critical to the continuing investigation. In
cases in which the victim knows the suspect, evidence that identifies suspects is important if suspects claim they had no sexual contact
with victims. In cases in which suspects claim that victims consented to the sexual contact, evidence identifying suspects is less crucial
and evidence and documentation related to whether force or coercion was used against victims is often more important.

! Keep in mind that these definitions may vary from those used generally or in exam protocols developed by states, territories, tribes,
and local communities.
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Communitywide sexual assault coordinating councils: These multidisciplinary groups typically work to
facilitate a communitywide response to sexual assault that is appropriate, coordinated, and comprehensive.
They tend not to be involved in direct response, but rather endeavor to improve overall services,
interventions, and prevention efforts. Communitywide coordinating council is a broad term for such a group,
but possibilities are endless for what a jurisdiction may call such a group. This group may be a subcommittee
of an entity that more generally promotes coordinated response to violence in the community.

Coordinated community response: This term refers to immediate and longer term community response to
sexual assault that is coordinated among involved responders. The idea is that while each responder
provides services and/or interventions according to agency-specific policies, they also work with responders
from other agencies and disciplines to ensure that they coordinate responses. The desired result is a
collective response to victims and offenders that is appropriate, streamlined, and as comprehensive as
possible. Coordinated community response to sexual assault is a concept that developed out of a need to
reduce the historically fragmented approach to these cases and the negative impact of fragmentation on
victim well-being, offender accountability, and prevention of future assault. These community responses may
be known as sexual assault response teams or sexual assault response and resource teams (SARTS or
SARRTS).

Culture: This term refers to a body of learned beliefs, traditions, and guides for behaving and interpreting
behavior that may be shared among members of a particular group. Aspects of a culture include its values,
beliefs, customs, communication styles, behaviors, practices, and institutions.? In this document, a cultural
group refers not only to an ethnic, racial, or religious group, but also to other groups with distinct cultures
such as senior citizen; Deaf and hard-of-hearing communities; populations with differing sexual orientations,
gender identities, or gender expressions; immigrants; refugees; the homeless; military personnel and their
dependents; adolescents; prison inmates; and victims of sex trafficking or victims of commercial sexual
exploitation. Individuals often belong to multiple cultural groups.

An immediate response to victims should sensitively and appropriately address their related cultural needs
and concerns. It is important that responders acknowledge that victims from certain cultures in a community
may be underserved, unserved, or misserved by the systems responsible for response and should work to
improve response to these populations.

Disability: A person with a disability is an individual who has a physical or mental impairment that
substantially limits one of more of that individual’'s major life activities, who has a record of such impairment,
or is regarded as having such impairment.

Major life activities include, but are not limited to, caring for oneself, performing manual tasks, seeing,
hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading,
concentrating, thinking, communicating, and working. A major life activity also may include the operation of
major bodily functions, including but not limited to, functions of the immune system, normal cell growth,
digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and reproductive functions.

An impairment need not prevent, or significantly or severely restrict, the individual from performing a major
life activity in order to be considered a disability. Determining whether an impairment substantially limits a
major life activity is done without regard to the ameliorative effects of mitigating measures. Mitigating
measures include medication, medical supplies, equipment, appliances, prosthetics, hearing aids and
cochlear implants, mobility devices, oxygen therapy equipment, use of assistive technology, and learned
behavioral or adaptive neurological modifications.

An impairment that substantially limits one major life activity need not limit other major life activities in order
to be considered a disability. An impairment that is episodic or in remission is a disability if it would
substantially limit a major life activity when active.

2 The first two sentences in this paragraph are drawn from A. Blue, The Provision of Culturally Competent Health Care, from the Web
site of the Medical University of South Carolina College of Medicine
(http://academicdepartments.musc.edu/fm_ruralclerkship/curriculum/culture.htm).
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An individual is “regarded as” a person with a disability if that individual is discriminated against because of
an actual or perceived physical or mental impairment, whether or not the impairment limits a major life
activity.

Domestic violence: This term broadly refers to any abusive and coercive behavior used to control an intimate
partner (a spouse, boyfriend/girlfriend, or former spouse or boyfriend/girlfriend) and/or a family member.*
Some examples of tactics employed by abusers to control victims are use of coercion, threats, and
intimidation; emotional, physical, and sexual abuse; economic manipulation; use of privilege; use of children
and pets; isolation of victims; minimization and denial of violence; and blaming victims for violence.** An
episode of domestic violence often includes multiple actions, and the violence typically escalates over time.
In this protocol, it is important to be aware that sexual assault can be a significant part of domestic violence.
Response to sexual assault occurring within a domestic violence context requires understanding of the
overlapping dynamics of sexual assault and domestic violence, the complex needs of victims, the potential
dangerousness of offenders, the resources available for victims, and adherence to jurisdictional policies on
response to domestic violence.

Exam site: Emergency health care facilities, such as those in hospitals, traditionally have been the setting for
provision of medical forensic services to sexual assault patients. However, nonemergency health care
programs, such as hospital-based or community-based examiner programs, community clinics, mobile health
clinics, tribal health clinics, local health departments, military hospitals or clinics, and college and university
health centers, may also offer full or partial sexual assault medical forensic services. Sexual assault forensic
examiners also may conduct exams at additional health care and non-health care sites. The facility
conducting the exam may be referred to in this protocol as the “exam site,” in recognition of the fact that not
all sites performing the exam are health care facilities. Clinical staff providing care at exam sites are broadly
referred to in this document as “health care providers,” "health care staff,” “health care personnel,” and
“health care clinicians.” In some communities, forensic exams may be conducted by lay health care
providers, community health aides, or others who have been trained to perform forensic exams.

Examiner: The term refers to the health care provider conducting the sexual assault medical forensic
examination. The examiner is also referred to in this document as the “sexual assault forensic examiner,”
“sexual assault examiner,” and “forensic examiner.” Many communities refer to their sexual assault
examiners by more specific acronyms based upon the discipline of practitioners and/or specialized education
and clinical experiences.

First responder: A first responder is a professional who initially responds to a disclosure of a sexual assault
(there is often more than one first responder). These professionals typically must follow agency-specific
policies for responding to victims. Those who traditionally have been responsible for immediate response to
adult and adolescent sexual assaults include victim advocates, 911 dispatchers, law enforcement
representatives, and health care providers. A wide range of other responders also may be involved, such as
emergency medical technicians, public safety officials, protective service workers, prosecutors and
victim/witness staff, private physicians, staff from local health care facilities, mental health providers, social
service workers, corrections and probation staff, religious and spiritual counselors/advisors/leaders, school
personnel, employers, qualified interpreters, and providers from organizations that address needs of specific
populations (e.g., persons with disabilities, racial and cultural groups, senior citizens, the poor and homeless,
runaways and adolescents in foster care, and domestic violence victims). Families and friends of victims also
can play an important role in the initial response, because victims may first disclose the assault to them, ask
for their help in seeking professional assistance, and want their ongoing support. However, they are not
considered first responders in this document, because they are not responding to these disclosures in an
official capacity.

Forensic scientist: The forensic scientist is responsible for analyzing evidence in sexual assault cases. This
evidence typically includes DNA and other biological evidence, toxicology samples, latent prints, and trace
evidence. Some forensic scientists specialize in the analysis of specific types of evidence. In this protocol,
forensic scientists working in jurisdictional crime laboratories are often referred to as “crime lab/laboratory

% Drawn from M.A. Dutton, “The Dynamics of Domestic Violence: Understanding the Response from Battered Women,” Florida Bar
Journal 68(9), January 24, 1994.
2 Drawn from the Power and Control Wheel developed by the Domestic Violence Intervention Project of Minnesota.
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personnel” and “crime lab/laboratory scientists.” Forensic scientists analyzing drug and alcohol samples are
also referred to as “toxicologists.” Forensic scientists in many communities may respond to crime scenes to
collect evidence and to process the scene.

Jurisdiction: This term is used in two ways in the protocol. One is to broadly describe a community that has
power to govern or legislate for itself. For example, a jurisdiction may be a local area, a state, a territory, or
tribe. A jurisdiction may also be referred to in the protocol as a “community.” The term also describes the
authority to interpret and apply laws and is used in this context mainly when identifying who has “jurisdiction”
over a particular case.

Language assistance services (LAS): Language assistance services are oral language services for
interpretation and written language services, translation of written materials into languages other than
English for limited English proficient (LEP) individuals.

Law enforcement representative: Different types of law enforcement agencies exist at the local, state,
territory, tribal, and federal levels (e.g., state, county, tribal, or local police or sheriff, sworn police on college
campuses, the FBI, the Bureau of Indian Affairs (BIA), and military police). Any of these agencies could
potentially be involved in responding to sexual assault cases. Also, in areas without a local law enforcement
agency, public safety officials may assist in immediate response to sexual assault victims. Some agencies
may have staff with specialized education and experience in sexual assault investigations, which may be
dedicated to investigating sexual assault cases and/or may be part of a special unit for investigating sexual
assaults. In this protocol, personnel from law enforcement agencies are referred to as “law enforcement
officers” or “law enforcement representatives,” unless more specificity is required.

Limited English Proficient (LEP): Refers to individuals who do not speak English as their primary language
and have a limited ability read, speak, write, or understand English. LEP individuals may be entitled to
language assistance services to ensure they have meaningful access to a benefit, program, or service that
receives federal financial assistance.

Prosecutor: Different types of prosecution offices exist at the local, tribal, state, territory, and federal level
(e.g., tribal prosecutor’s office, county prosecutor’s office, district attorney’s office, state attorney’s office,
United States Attorney’s office, and military judicial branches). Any of these offices could be involved in
responding to sexual assault cases. In addition, some offices may have personnel with specialized education
and experience in sexual assault prosecutions, who may be dedicated to prosecuting sexual assault cases
and/or may be part of a special unit for prosecuting sexual assaults. In this protocol, attorneys from
prosecution offices will be referred to as “prosecutors” unless more specificity is required.

Sexual assault: Generally speaking, sexual assault is the sexual contact of one person with another without
appropriate legal consent. This definition includes, but is not limited to, a wide range of behavior classified by
state, territory, federal, and tribal law as rape, sexual assault, sexual misconduct, and sexual battery. Refer
to applicable statutes for precise definitions in a specific jurisdiction.”

Sexual assault medical forensic examination: The sexual assault medical forensic exam is an examination of
a sexual assault patient by a health care provider, ideally one who has specialized education and clinical
experience in the collection of forensic evidence and treatment of these patients. The examination includes
gathering information from the patient for the medical forensic history; an examination; coordinating
treatment of injuries, documentation of biological and physical findings, and collection of evidence from the
patient; documentation of findings; information, treatment, and referrals for STIs, pregnancy, suicidal
ideation, alcohol and substance abuse, and other nonacute medical concerns; and follow-up as needed to
provide additional healing, treatment, or collection of evidence. This exam is referred to as the “forensic
medical examination” under the Violence Against Women Act (VAWA).

Sexual assault response team (SART) also called a sexual assault response and resource team (SARRT): A
SART/SARRT is a multidisciplinary team that provides specialized immediate response to victims of recent

% Drawn from the American College of Emergency Physicians’ Evaluation and Management of the Sexually Assaulted or Sexually
Abused Patient, 1999, Overview, p. 7.
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sexual assault. The team typically includes health care personnel, law enforcement representatives, victim
advocates, prosecutors (usually available on-call to consult with first responders, although some may be
more actively involved at this stage), and forensic lab personnel (typically available to consult with
examiners, law enforcement, or prosecutors, but not actively involved at this stage). However, SART/SARRT
components vary by community. The term “SARRT” (written with two “R”s) stands for “Sexual Assault
Response and Resource Team.” This term is used for communities that involve a wider array of agencies
and disciplines in their collaborative effort. A SARRT (with two “R”s) will thus involve all of the first
responders who are typically included in a SART (with one “R"), but it may also include professionals who
coordinate services for victims beyond the immediate response (e.g., representatives from mental health,
public health, substance abuse treatment, and other social services). Many of these SARRTs meet monthly
and often engage in systems review to ensure that the best victim-centered services are being provided in
their communities.

Suspected sex offender: A suspected sex offender is an individual suspected of committing a sexual assault.
In this document, the suspected sex offender is typically referred to as a “suspect.” When litigation is
discussed, the suspected sex offender may be referred to as a “defendant.” When talking more broadly
about sex offenders, they may be referred to as “sex offenders,” “assailants,” or “perpetrators.”

Victim: A sexual assault victim is someone who has been sexually assaulted. In this document, a victim can
be a female or male; a person whose gender identity may not conform to his or her sex, or may be someone
who doesn't identify as either male or female; either adult or adolescent. There may be instances where
individuals, such as unconscious persons or persons with cognitive disabilities, do not actually disclose that
they have been assaulted, but others suspect that this may be this case and may be lawfully able to seek
help for them. The term “survivor” is used in this document when referring to victims who are involved in
long-term healing or have healed from sexual assault. It is important to note that because this document
addresses a multidisciplinary response, the term “victim” is not used in a strictly criminal justice context. The
use of “victim” simply acknowledges that persons who disclose they have been sexually assaulted should
have access to certain services and interventions designed to help them be safe, recover, and seek justice.
The term “patient” is also used when discussing the role of medical providers.

Victim service provider/advocate: A victim service provider/sexual assault victim advocate (also referred to
as “victim advocate” and “advocate”) may offer victims and their significant others a range of services during,
and following, the exam process. These services may include support, crisis intervention, information and
referrals, interpretation or translation, and advocacy to ensure those victims’ interests are represented, their
wishes respected, and their rights upheld. In addition, advocates and other victim service providers may
provide follow-up services, such as support groups, counseling, accompaniment to related appointments,
and legal advocacy (civil, criminal, and immigration) to help meet the needs of victims, their families, and
friends.

A number of agencies may offer some or all of the services described above, including community-based
sexual assault victim advocacy programs,? criminal justice system victim-witness offices, patient advocate
programs at health care facilities, campus or military victim service programs, tribal social services, adult
protective services, and others. Where they exist, community-based sexual assault victim advocacy
programs are typically best positioned to provide these specific services. Community-based advocacy
programs may use paid and/or volunteer advocates to provide services 24 hours a day, every day of the
year. It is important to know that information victims share with government-based service providers usually
becomes part of the criminal justice record, while community-based advocates typically can provide some
level of confidential communication for victims. In addition, community-based advocates commonly receive
education specific to the medical forensic exam process and sexual assault issues in general.

Victim-centered: A “victim-centered” approach as used in this protocol recognizes that sexual assault victims
are central participants in the medical forensic exam process, and they deserve timely, compassionate,
respectful, and appropriate care. Victims have the right to be fully informed in order to make their own
decisions about participation in all components of the exam process. Responders need to do all that is

% |n some areas, the community-based sexual assault victim advocacy program is a component of an umbrella organization serving
additional populations (e.g., a dual sexual assault/domestic violence advocacy agency, a center for women, or a mental health agency).
In others, the community-based sexual assault victim advocacy program is a stand-alone organization.
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possible to explain possible options, the consequences of choosing one option over another, and available
resources, as well as support victims in their choices. Medical personnel may refer to this as “patient-
centered care.”

Vulnerable adults: This term is used in this document to refer to adult individuals with impaired and/or
reduced mental capacity who have difficulty or cannot comprehend events that occurred or will occur (e.qg.,
the assault itself or initial response by professionals), questions they will be asked during the exam, or the
exam process itself. Exam sites should have internal policies based on jurisdictional statutes governing
consent for treatment for and evidence collection from such patients.
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A. Overarching Issues

This section presents issues that impact all or most of the sexual assault medical forensic exam
process. The following chapters are included:

e Coordinated Team Approach
e Victim-Centered Care

e Informed Consent

o Confidentiality

o Reporting to Law Enforcement

e« Payment for the Examination Under VAWA
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1. Coordinated Team Approach

Recommendations at a glance for jurisdictions to facilitate a coordinated team approach:

e Understand that the purpose of the exam is to address patients’ health care needs and collect evidence
when appropriate for potential use within the criminal justice system.

o |dentify key responders and their roles.
e Develop quality assurance measures to ensure effective response during the exam process.

Communities should ensure that victims, regardless of their backgrounds or circumstances, have access to
medical, legal, and advocacy services. Use of a coordinated, multidisciplinary approach in conducting the
medical forensic examination can afford victims access to comprehensive immediate care, help minimize
trauma they may be experiencing, and encourage the use of community resources. Such a response can
also enhance public safety by facilitating investigation and prosecution, thereby increasing the likelihood that
offenders will be held accountable for their behavior and further sexual assaults will be prevented. Raising
public awareness about the existence and benefits of a coordinated response to sexual assault may lead
more victims to disclose the assault and seek the help they need.”

Understand that the purpose of the exam is to address patients’ health care needs and collect
evidence when appropriate for potential use within the criminal justice system. The medical/forensic
examination in its entirety addresses the medical and evidentiary needs of the consenting patient:

Conducting prompt examinations.

Providing support, crisis intervention, and advocacy.

Obtaining a history of the assault.

Performing a complete assessment.

Documenting exam findings.

Evaluating and treating injuries.

Properly collecting, handling, and preserving potential evidence.

Providing information, treatment, and referrals for STls and pregnancy.

Providing follow-up care for medical and emotional needs as well as further forensic evaluation.

Providing language assistance services for limited English proficient, Deaf and hard-of-hearing
individuals, and those with sensory or communication disabilities.

It is also possible that examiners may provide the following as a routine part of their post-examination
process depending upon the criminal justice system response:

e Interpreting and analyzing examination findings.

e Presenting findings and providing factual and/or expert opinion related to the medical forensic
examination.

Coordination among involved disciplines is strongly recommended to simultaneously address the needs of
both victims and the justice system. Ensuring that victims’ needs are met often can increase their level of
comfort and involvement with the legal system.

Identify key responders and their roles. Two types of teams are recommended to facilitate a coordinated
community response to sexual assault. Some form of a sexual assault response team (SART/SARRT) is
useful to coordinate immediate interventions and services, including victim support, medical care, evidence
collection and documentation, and the initial criminal investigation. A communitywide coordinating group
(often called a “council”) can help promote efforts to improve comprehensive response to sexual violence,

% This paragraph is drawn partially from American College of Emergency Physicians’ Evaluation and Management of the Sexually
Assaulted or Sexually Abused Patient, 1999, p. 7.
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including prevention education and outreach,? training and technical assistance, improvement of victim
services, protocol development, public policy advocacy, dissemination of materials, and evaluation of the
effectiveness of these efforts.”® A communitywide coordinating council may also oversee activities of a
SART/SARRT. Military bases, school campuses, and tribes may develop coordinating councils or SARTSs or
SARRTSs of their own to allow for a more specialized response tailored to the needs of their populations.
Coordinating councils may also exist to encourage consistent responses across a state, territory, tribal land
or region.

SART/SARRT membership. A SART/SARRT is composed of professionals involved in immediate response
to disclosures of sexual assault. A core SART/SARRT commonly includes health care providers, law
enforcement representatives, and victim advocates. Prosecutors and forensic scientists also are often
involved, but more as consultants than first responders. Civil attorneys who represent victims are sometimes
involved as well. Broad roles for SART/SARRT members include (listed in alphabetical order):*

e Advocates may be involved in initial victim contact (via 24-hour hotline or face-to-face meetings),
offer victim advocacy, support, crisis intervention, information, translation or interpretation, and
referrals before, during, and after the exam process, and facilitate transportation for the victim to and
from the exam site. They often provide comprehensive, longer term services designed to aid victims
in addressing any needs related to the assault, including but not limited to counseling and legal (civil,
criminal, and immigration) and medical systems advocacy.

o Civil attorneys protect the interests of sexual assault victims, address concerns that affect
immediate everyday life and long-term wellbeing of victims, and represent victims in civil legal
matters. Civil legal matters may include: privacy, safety, immigration, education, housing,
employment, and financial issues. Because civil attorneys represent the individual victim, and not
the prosecutor, they play a very different role from that of the prosecutor.

« Forensic scientists analyze forensic evidence and provide results of the analysis to investigators
and/or prosecutors. They may respond to crime scenes to assist in the collection and processing of
evidence. They also testify at trial regarding the results of their analysis.

e Health care providers assess patients for acute medical needs and provide stabilization, treatment,
and/or consultation. Ideally, sexual assault forensic examiners perform the medical forensic exam,
gather information for the medical forensic history, collect and document forensic evidence, and
document pertinent physical findings from patients. They offer information, treatment, and referrals
for sexually transmitted infections (STIs), pregnancy, and other nonacute medical concerns. They
may also testify in court if needed. They coordinate with advocates to ensure that patients are
offered crisis intervention, support, and advocacy during and after the exam process and encourage
use of other victim services. They may follow up with patients for medical and forensic purposes.
Other health care personnel that may be involved include, but are not limited to, emergency medical
technicians, staff at hospital emergency departments, gynecologists, surgeons, private physicians,
and/or local, tribal, campus, or military health services personnel.

¢ Law enforcement representatives (e.g., 911 dispatchers, patrol officers, officers who process
crime scene evidence, investigators, and federal law enforcement officers) respond to initial
complaints, work to enhance victims’ safety, arrange for victims’ transportation to and from the exam
site as needed, interview victims, coordinate collection and delivery of evidence to designated labs or
law enforcement property facilities, and investigate cases (e.g., interviewing suspects and witnesses,
requesting crime lab analysis, reviewing medical and lab reports, preparing and executing search
warrants, writing reports, and presenting the case to a prosecutor).

o Prosecutors determine if there is sufficient evidence for prosecution and, if so, prosecute the case.
They should be available to consult with first responders as needed. A few jurisdictions more actively

% Although victim advocacy programs and coordinating councils often lead local prevention efforts, SARTs play a role in prevention by
helping victims plan for their safety and well-being and connecting them with resources that may reduce the likelihood of their future
revictimization (e.g., emergency shelters and longer term housing programs, protective orders, programs offering free cell phones that
automatically dial 911 when activated, or businesses that can help change locks and install alarm systems). Initial evidence collection
and investigative efforts can play a pivotal role in holding offenders accountable and preventing them from reoffending.

% American College of Emergency Physicians’ Evaluation and Management of the Sexually Assaulted or Sexually Abused Patient,
1999, p. 19.

% Bulleted section partially adapted from Pennsylvania’s SART Guidelines, 2002, created by the Pennsylvania Coalition Against Rape.
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involve prosecutors, paging them after initial contact and having them respond to the exam site so
that they can become familiar with the case and help guide the investigation.**

o Victims' rights attorneys ensure victims’ rights are upheld during the criminal justice process.
Examples in the sexual assault cases include independent motions to quash subpoenas filed in the
criminal case (e.g., subpoenas for counseling, medical, educational, and employment records),
independent rape shield arguments, motions to close courtrooms or limit media access, and motions
for alternative means of testifying and/or support during testifying.

Each responder should be able to explain to victims the roles of other team members. Depending on the
case and jurisdictional policies, other professionals or agencies - from perhaps multiple jurisdictions - may
also be involved in immediate interventions and service provision. They need information about the
SART/SARRT and its procedures to guide their responses and facilitate coordination of activities with the
SART/SARRT. SART/SARRT members also need information about those professionals and agencies, their
roles in sexual assault response, and how to contact and interact with them.

Team efforts are enhanced when SART/SARRT members reflect the communities being served. At the least,
SART/SARRT members should strive to understand the needs and concerns of specific populations living in
the area served. SART/SARRTSs should reach out to agencies that serve these populations so that team
members can promptly access their services if needed.

See Appendix B for more information on the creation of SARTS/SARRTS.

Membership of a coordinating council. A coordinating council typically comprises a wide array of
professionals and citizens who develop the community’s response to sexual assault. Organizations with an
interest in or a responsibility for sexual assault victims should be considered for membership.* For example,
members might include® victim advocates; legal services providers (civil, criminal, and immigration);
survivors of sexual assault and their families and friends; health care workers; public health and safety
officials; law enforcement personnel; prosecutors; victim/witness staff; judicial personnel;* corrections and
probation staff; sex offender treatment providers; forensic lab personnel; staff from mental health agencies;
personnel serving persons with disabilities; substance abuse treatment staff, staff from residential living
settings such as nursing homes, assisted living programs, and group homes; educators from all levels;
legislators and government policymakers; exam site administrators; religious and spiritual leaders; and the
media and business community. Representation from all levels of government that potentially have
jurisdiction over these cases in the area served should be involved. Equally important are members who can
address the needs of diverse populations in the community (e.g., racial and cultural groups, senior citizens,
persons with disabilities, immigrants, the poor and homeless, runaways and adolescents in foster care,
domestic violence victims, college students, military personnel and dependents, and populations with
differing sexual orientations and gender identities or expressions). Agencies that provide qualified
interpreters in sexual assault cases should also be invited to participate.

Attempting to involve all agencies and individuals listed above is an enormous task and could prove to be a
barrier to council formation and initial council efforts. Therefore, communities should make their own
decisions about which stakeholders are critical to initial efforts and form a core membership, and then

% In addition to seeking prosecution of offenders, victims who attend institutions of higher education may have the option of filing
disciplinary charges. When that happens, members of the judiciary board review the case to decide if the institutional code of conduct
has been violated and, if so, to determine sanctions. Tribes may also have their own codes related to sexual assault and/or processes
through which victims can seek remedies, beyond what is available through state or federal prosecution.

%2 American College of Emergency Physicians’ Evaluation and Management of the Sexually Assaulted or Sexually Abused Patient,
1999, p. 19.

% List adapted from the American College of Emergency Physicians’ Evaluation and Management of the Sexually Assaulted or Sexually
Abused Patient, 1999, p. 19.

% Judges’ conduct in and out of the courtroom is governed by a code of judicial conduct that requires that they do nothing that would
give the appearance of partiality. Depending on local interpretation of the code, the participation of judicial personnel on a council should
not negate their ability to be impartial in court. In the unlikely instance that the council is involved with individual cases, judges can
excuse themselves from those activities.
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identify which agencies and individuals would be useful to have at the table at some point but are not
essential to getting started.®

Develop quality assurance measures to ensure effective response during the exam process. Involved
agencies should have mechanisms to ensure that the quality of discipline-specific response and coordinated
response is optimal. Some tools to ensure consistent high-quality response by involved professionals include
training, ongoing education, supervision, periodic performance evaluations, and peer reviews (e.g., medical
forensic reports). Also useful in facilitating improvements to immediate response are feedback from victims
and involved professionals and collection and analysis of data from the exam process (as discussed below).
Review of both active and resolved cases provides many opportunities to improve the performance of
individual team members and the team as a whole, although certain team members, such as community
based advocates, may need to be careful about confidentiality in case discussions.

Obtain feedback on victim impact, the exam process, and criminal justice outcomes. All involved responders
can benefit from victims’ feedback about whether they felt response to the crime was adequate and if
anything could have been done to improve response or better address their needs. It can be useful to talk
with victims about their experiences during the exam process, including the location of the exam, and explore
how the process might be changed to better minimize trauma. Victim feedback can be obtained in several
ways: by requesting completion of an evaluation form (not immediately after the exam), conducting a follow-
up phone survey, and inviting participation in focus group discussions. It is important to solicit feedback from
diverse populations in the community (e.g., racial and cultural groups, senior citizens, persons with
disabilities, persons with limited English proficiency, immigrants, the poor and homeless, runaways and
adolescents in foster care, domestic violence victims, college students, military personnel and dependents,
and populations with differing sexual orientations and gender identities). Ask victims prior to medical
discharge if they will allow such subsequent contacts and the best method of contacting them. Responders
should be careful to ask victims for a safe manner to contact them, particularly in situations involving sexual
assault by intimate partners. Advocates can help design a victim feedback system that is sensitive, does not
harm victims, and has mechanisms to quickly link victims with appropriate victim services if needed. Families
and friends of victims may also be able to provide useful feedback.

Obtaining feedback from and facilitating dialogue among the first responders (law enforcement, advocate,
medical personnel) to the sexual assault and the individual who conducted the exam is also critical. Some of
this information could be routinely solicited and discussed at SART/SARRT meetings and jurisdictional
sexual assault coordinating council meetings (to assess what works and what needs improvement). Also,
periodic evaluation of the exam process by examiners, medical supervisors/examiner program directors,
advocates, law enforcement representatives, and prosecutors can help ensure that victims’ needs are
addressed, problems are resolved, cutting-edge practices and technologies are utilized as much as possible,
and training needs are identified. In terms of getting feedback on how the exam process impacts criminal
justice outcomes, examiners can benefit from access to crime lab reports on evidence collected and
feedback from crime lab personnel about improving their evidence collection techniques. Prosecutors can
provide examiners and law enforcement representatives with information about the usefulness of evidence
collected in case prosecution. Advocates can encourage discussion on how the exam process can affect
victims’ interest in and willingness to be involved in the criminal justice system. Law enforcement
representatives and other first responders can discuss with examiners and crime lab personnel optimal
methods to preserve evidence from victims prior to their arrival at the exam site. Again, review of both active
and resolved cases by the team as a whole is a rich opportunity for improvement These are but a few
examples of how first responders could use feedback on criminal justice outcomes to improve the exam
process.

Consider collecting and analyzing data from the exam process to better understand the nature of assaults in
the community and evaluate effectiveness of responses. (Information that identifies victims should not be

* The protocol does not further explore issues related to more comprehensive coordinated response to sexual assault. However, one
useful resource for communities interested in the development of a multidisciplinary response is the National Center for Victims of
Crime’s Looking Back, Moving Forward: A Guidebook for Communities Responding to Sexual Assault.
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included in collected data. Attention must be given to protecting victims’ identity in communities where
residents tend to know one another or word of a crime travels quickly). Over time, such data may help to: *

e Track the participation of involved responders, agencies, and facilities.

e Evaluate the strengths and weaknesses of agency and coordinated responses.

e Assess the effectiveness of response in different types of cases (e.g., stranger assaults versus
nonstranger assaults).

e Improve the quality of the examination.

e Evaluate the impact of the collected evidence on criminal justice outcomes.

e Track and evaluate victim service outcomes.

Some jurisdictions have developed centralized databases to collect and analyze information across
disciplines. However, such a venture requires significant resources, coordination, and thought
regarding how to maintain victims’ confidentiality. Coordination can be particularly challenging in
communities where cross-jurisdictional issues arise frequently (e.g., in tribal lands). A centralized database
may be more easily accomplished if it is built into multidisciplinary coordination planning. For example,
involved agencies can together determine how to utilize existing resources, seek new funding, maintain
victims’ privacy, and systematically obtain data. Jurisdictions considering such databases should take into
consideration the fact that pooling empirical data (such as patient age, Zip Code, or use of a weapon) is
likely to be reliable while use of pooled interpretive data(such as blunt cervical trauma or findings of
strangulations) is risky and may be unreliable because of uncontrollable variables in examiner training and
experience.

% Bulleted section partially adapted from the County of San Diego Sexual Assault Response Team Systems Review Committee Report:
Five-Year Review, 2005, San Diego County, California.

http://www.sdcounty.ca.gov/hhsa/programs/phs/documents/EMS-SARTReportJuly2005.pdf.
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2. Victim-Centered Care

Recommendations at a glance for health care providers and other responders to facilitate victim-centered
care during the exam process:

e Give sexual assault patients priority as emergency cases.
e Provide the necessary means to ensure patient privacy.
e Adapt the exam process as needed to address the unique needs and circumstances of each patient.

e Develop culturally responsive care and be aware of issues commonly faced by victims from specific
populations.

e Recognize the importance of victim services within the exam process.

e Accommodate patients’ requests to have a relative, friend, or other personal support person (e.g.,
religious -and spiritual counselor/advisor/healer) present during the exam, unless considered harmful by
responders.

e Accommodate patients’ requests for responders of a specific gender throughout the exam as much as
possible.

e Prior to starting the exam and conducting each procedure, explain to patients in a language the patients
understand what is entailed and its purpose.

e Assess and respect patients’ priorities.
e Integrate medical and evidentiary procedures where possible.
e Address patients’ safety during the exam.

e Provide information that is easy for patients to understand, in the patient’s language, and that can be
reviewed at their convenience.

e Address physical comfort needs of patients prior to discharge.

It is critical to respond to individuals disclosing sexual assault in a timely, appropriate, sensitive, and
respectful way.* Every action taken by responders during the exam process should be useful in facilitating
patient care and healing and/or the investigation (if the case was reported).

Give sexual assault patients priority as emergency cases. This includes a prompt medical screening
exam. Recognize that every minute patients spend waiting to be examined may cause loss of evidence and
undue trauma. Individuals disclosing a recent sexual assault should be quickly transported to the exam site,
promptly evaluated, treated for serious injuries, and offered a medical forensic exam. (For more discussion
on this topic, see C.2. Triage and Intake.) Have plans for what to do, if the examiner is not available right
away. For example, is there a quiet, private place the patient can wait? Is there a phone available so the
patient can talk to an advocate or a friend or family member while waiting? Jurisdictions should consider
policies and training for facility staff and administration regarding what to do while sexual assault patients are
waiting.

Provide the necessary means to ensure patient privacy. Exercise discretion to avoid the embarrassment
for individuals of being identified in a public setting as a sexual assault victim. Some health care facilities use
code plans to avoid inappropriate references by staff to sexual assault cases. Also, do not leave sexual
assault patients in the main waiting area at the exam site. Instead, give them as much privacy as possible
(e.g., a private treatment room and waiting area) and be cognizant of their sense of safety (e.g., do not
examine suspects in same location at the same time). Make sure that the first responding health care
providers attend to patients’ initial medical needs and arrange for an on-call advocate to offer onsite support,
crisis intervention, and advocacy. It may be useful to give patients the option of speaking with an advocate
via a 24-hour crisis hotline (if one exists) until an advocate arrives. Health care providers should provide
patients with access to a phone to contact family members and/or support persons as desired, and should
promptly contact law enforcement, if not already involved, if patients want to report the assault.

%" The chapter was partially built on information from the North Carolina Protocol for Assisting Sexual Assault Victims, 2000.

29



Health care providers should explain, in a language the patients understand, the scope of confidentiality
during the exam process and during communication with advocates. (For information on this topic, see A.4.
Confidentiality.)

Adapt the exam process as needed to address the unique needs and circumstances of each patient.
Patients’ experiences during the crime and the exam process, as well as their post-assault needs, may be
affected by multiple factors, such as:

Age.

Gender and/or perceived gender identity/gender expression.

Physical health history and current status.

Mental health history and current status.

Disability.

Language needs for limited English proficient patients, Deaf and hard-of-hearing individuals, and
those with sensory or communication disabilities.

Ethnic and cultural beliefs and practices.

Religious and spiritual beliefs and practices.

Economic status, including homelessness.

Immigration and refugee status.

Sexual orientation.

Military status.

History of previous victimization.

Past experience with the criminal justice system.

Whether the assault involved drugs and/or alcohol.

Prior relationship with the suspect, if any.

Whether they were assaulted by an assailant who was in an authority position over them.

Whether the assault was part of a broader continuum of violence and/or oppression (e.g., intimate
partner and family violence, gang violence, hate crimes, war crimes, commercial sexual exploitation,
sex and/or labor trafficking).

Where the assault occurred.

Whether they sustained physical injuries from the assault and the severity of the injuries.

Whether they were engaged in illegal activities at the time of the assault (e.g., voluntary use of illegal
drugs or underage drinking) or have outstanding criminal charges.

Whether they were involved in activities prior to the assault that traditionally generate victim blaming
or self-blaming (e.g., drinking alcohol prior to the assault or agreeing to go to the assailant’s home).
Whether birth control was used during the assault (e.g., victims may already have been on a form of
birth control or the assailant may have used a condom).

Capacity to cope with trauma and the level of support available from families and friends.

The importance they place on the needs of their extended families and friends in the aftermath of the
assault.

Whether they have dependents who require care during the exam, were traumatized by the assault,
or who may be affected by decisions patients make during the exam process.

Community/cultural attitudes about sexual assault, its victims, and offenders.

Frequency of sexual assault and other violence in the community and historical responsiveness of
the local justice system, health care systems, and community service agencies.

Clearly, the level of trauma experienced by patients can also influence their initial reactions to an assault and
to post-assault needs. While some may suffer physical injuries, contract an STI, or become pregnant as a
result of an assault, many others do not. The experience of psychological trauma will be unique to each
patient and may be more difficult to recognize than physical trauma. People have their own method of coping
with sudden stress. When severely traumatized, they can appear to be calm, indifferent, submissive, jocular,
angry, emotionally distraught, or even uncooperative or hostile towards those who are trying to help.*

* paragraph adapted from lowa’s Sexual Assault: A Protocol for Forensic and Medical Examination, 1998, pp. 1—-4.
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Examiners should ensure they do not make credibility determinations based on myths or misconceptions
about victim behavior.

In addition, patients’ fears and concerns can affect their initial reactions to the assault, their post-assault
needs, and decisions before, during, and after the exam process. For example, female and transgender
patients may be worried about getting pregnant. If they are already pregnant or have just given birth, they
may be concerned about how the assault will affect their children. Patients may be concerned about being
infected with HIV or another STI. They may not want anyone to know about the assault, or may be afraid that
family members and friends will reject or blame them. They may fear bringing shame to their families or be
concerned that family members will seek revenge against the assailant. They may fear perceived
consequences of reporting to law enforcement. They may be concerned how their cultural background could
affect the way they are treated by responders. They may wonder if the assailant will harm or harass them or
their loved ones if they tell anyone about the assault. They may worry about losing their home, children,
ability to remain in the United States, job, and other sources of income as a result of disclosure, particularly if
an intimate partner assaulted them.* They may be concerned about costs related to the exam and
subsequent care of injuries.”

It is important to avoid making assumptions about patients, offenders, and the assault itself. Forms used
during the exam process and discussions with patients should be framed in a way that does not assume they
are of a specific background or gender identity and gender expression. Always ask questions and actively
look and listen to understand patients’ circumstances and tailor the exam process to address their needs and
concerns. Whatever the response, it should be respectful to patients and adhere to jurisdictional policies.

Recognize that patients control the extent of personal information they share. While it is useful for
responders to get a full picture of patients’ circumstances, it is up to patients to decide whether and to what
extent to share personal information. During the exam process, responders may ask patients to divulge
some data, such as age or whether they think the assault was alcohol- or drug-facilitated. Some information,
such as language needs, may be obvious. There is no reason for responders to question patients about
certain data, such as sexual orientation and gender identity, immigration status, or religious or spiritual
beliefs, beyond certain information that medical providers may need for appropriate care.

Develop culturally responsive care and be aware of issues commonly faced by patients from specific
populations. Develop culturally competent and sensitive care by building awareness about and sensitivity to
the ways that culture can impact a person’s experience in the immediate aftermath of sexual assault and
across their lifespan. Be aware and responsive to the ways in which cultural identities (e.g., race, ethnicity,
gender, religion, ability/disability, language (limited English proficiency), immigration status, socioeconomic
status, sexual orientation, gender identity or expression, age) may influence a person’s experience during
the exam process as well. Education for responders on issues facing a specific population may serve to
enhance care, services, and interventions provided during the exam process. Responders should identify
different populations that exist in their jurisdiction and determine what information they should have readily
available to help them serve patients from these populations, including what languages are spoken by the
populations and how to access interpreters for each language needed. Building understanding of the
perspectives of a specific population may help increase the likelihood that the actions and demeanor of
responders will mitigate victim trauma. However, do not assume that patients will hold certain beliefs or have
certain needs and concerns merely because they belong to a specific population. And, as pointed out earlier,
recognize that patients’ experiences are affected by a plethora of other personal and external factors.

Develop policies and plans. Involved agencies and SART/SARRTSs should develop policies and plans to
meet the needs of specific patient populations (e.g., to obtain necessary interpreter services and translated
documents for limited English proficient patients, qualified interpreters for Deaf and hard-of-hearing patients
and individuals with sensory or communication disabilities, and identify legal referrals for immigrant victims of
sexual assault, domestic violence, dating violence, and stalking.) When creating these plans, consider what
barriers exist for patients from different populations to receiving a high-quality exam and what can be done to

% Minors may fear being removed from their homes if suspects live with them. Persons living in residential settings, such as group
homes or nursing facilities, may fear being removed from their homes if they report an assault that occurred in that setting.
0 paragraph partially adapted from the Ohio Protocol for Sexual Assault Forensic and Medical Examination, 2002, p. 2.
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remove these barriers. Also, consider what equipment and supplies might be needed to assist persons from
specific populations (e.g., a hydraulic lift exam table may be useful with victims who have a physical disability
or non-gendered body maps for transgender patients). Relevant responders need to have access to and
know how to use such equipment or supplies.

Partner with those who serve specific populations. Involved responders should seek expertise from and
collaborate with organizations and leaders that serve specific populations. Not only may they be willing to
provide information and training on working with victims from the population they serve, but they also may be
a resource before, during, and after the exam process. If responders may be involved in the immediate
response to victims, they should be trained on the dynamics of sexual victimization and procedures for
getting help for victims and work with the multidisciplinary response team to clarify their roles and procedures
for response.

Explore the needs of specific populations. To gain a basic understanding of potential issues and concerns
facing different groups of sexual assault victims, this section explores several specific populations.** Clearly,
this exploration is not inclusive of all populations of victims, but a more comprehensive discussion on this
topic is beyond the scope of this document.

—Victims from various cultural groups

e Understand that culture can influence beliefs about sexual assault, its victims, and offenders. It can
affect health care beliefs and practices related to the assault and medical treatment outcomes. It can
also influence beliefs and practices related to emotional healing from an assault. In addition, it can
impact beliefs and practices regarding justice in the aftermath of a sexual assault, the response of
the criminal justice system, and the willingness of victims to be involved in the system.*

e Understand that some victims may be apprehensive about interacting with responders from ethnic
and racial backgrounds different from their own. They may fear or distrust responders or assume
they will be met with insensitive comments or unfair treatment. They may benefit from responders of
the same background or at least who understand their culture. Conversely, in smaller ethnic and
racial communities, victims may be more likely to know the responder and doubt the responder’s
ability to maintain confidentiality.

e Be aware that cultural beliefs may preclude a member of the opposite sex from being present when
victims disrobe. Also, it may be uncomfortable for victims from some cultures to speak about the
assault with members of the opposite sex.

e Understand that victims may not report or discuss the assault because the stigma associated with it
is so overwhelmingly negative. In some cultures, for example, the loss of virginity prior to marriage is
devastating and may render victims unacceptable for an honorable marriage. Even discussing an
assault or sexual terms may be linked with intense embarrassment and shame in some cultures.

e Be aware that beliefs about women, men, sexuality, sexual orientation, gender identity or expression,
race, ethnicity, and religion may vary greatly among victims of different cultural backgrounds. Also,
understand that what helps one victim deal with a traumatic situation like sexual assault may not be
the same for another victim.

e Help victims obtain culturally specific assistance and/or provide referrals where they exist.”

—Victims with limited English proficiency*

*! This section was adapted partially from Connecticut's Technical Guidelines for Health Care Response to Victims of Sexual Assault,
1998, pp. 12-14, and from lowa’s Sexual Assault: A Protocol for Forensic and Medical Examination, 1998, pp. 1-4.

“2 Bullet drawn from A. Blue, The Provision of Culturally Competent Health Care, from the Web site of the Medical University of South
Carolina College of Medicine (http://academicdepartments.musc.edu/fm_ruralclerkship/curriculum/culture.htm) .

“3 For example, to raise their level of hope and comfort during the exam, some patients may benefit from talking about culturally specific
models of healing (where they exist) and their application to recovery from sexual assault. To facilitate such a discussion, they may wish
to speak with a religious or spiritual healer from their culture.

* The Joint Commission on Accreditation of Healthcare Organizations (Joint Commission) New & Revised Standards & EPs for Patient-
Centered Communication, Accreditation Program: Hospital, HR.01.02.01, PC.02.01.21, RC.02.01.01, RI.01.01.01, RI1.01.01.03, effective
January 1, 2011, http:/medicine.osu.edu/orgs/ahec/Documents/Post PatientCenteredCareStandardsEPs 20100609.pdf (PDF); Joint
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e Be patient and understanding toward victims’ language skills and barriers, which may worsen with
the crisis of sexual assault.”

e Develop policies and train responders to be able to identify a victim’s limited English proficiency and
primary language spoken and written.

e Make every attempt to provide same language service through the use of demonstrably bilingual
examiners or by providing monolingual examiners with support from professional interpretation
services and translated materials for victims who are not proficient in English,*® are LEP or who may
prefer to communicate in a non-English language. Use qualified interpreters when possible and not
victims’ families or friends.*” Take the victim’s country of origin, acculturation level, and dialect into
account when responding or arranging interpretation.”® Remember to speak directly to victims when
interpreters are used. Consider the victim’'s need for modesty and privacy when determining where
interpreters should be located in the exam room.

e Train interpreters about issues related to sexual assault and the exam process* whenever they are
needed to facilitate communication in these cases. Ensure that the examiners are trained in the
proper utilization and ethical requirements of using an interpreter.

e Make sure that interpreters understand that they may need to testify.*

e Understand that immigrant victims may fear that assisting law enforcement may identify them to
immigration authorities for deportation.

e All sexual assault victims should be provided information regarding U-Visa relief, in the event that
this information would be helpful. Even if this information is not helpful to them directly, the
information is often passed on to others by word of mouth and can benefit others in the future.

e Work with law enforcement partners to develop and publicize protocols precluding detention or other
immigration enforcement against victims who come forward to report a sexual assault.

e  Work with law enforcement to develop and publicize U-Visa certification protocols.

e While it is not appropriate to ask a victim's immigration status, anticipate that an immigrant victim will
not self-identify as undocumented for fear of deportation. Such information about their rights should
be offered in a non-judgmental manner to all victims and in coordination with a referral to an
immigration service provider expert in working with immigrant victim populations.

—Victims with disabilities

e Understand that victims with disabilities may have physical, sensory, cognitive, developmental, or
mental health disabilities, or a combination of disabilities. Make every effort to recognize issues that
arise for victims with disabilities (both in general and in relation to their specific disability) and provide
reasonable accommodations when working with them.

e Be aware that the risk of criminal victimization (including sexual assault) for people with disabilities is
much higher than for people without disabilities. People with disabilities are often victimized

Commission, Advancing Effective Communication, Cultural Competence, and Patient- and Family-Centered Care, Appendix B, August
2010, http://www.jointcommission.org/assets/1/6/ARoadmapforHospitalsfinalversion727.pdf.

5 carolyn Ham, Reducing Language Barriers to Combating Domestic Violence: The Requirements of Title VI, Battered Women's
Justice Project, October 2004, http://new.vawnet.org/summary.php?doc_id=1621&find_type=web_desc GC.

“ Health care providers generally are covered by language access requirements under Title VI which requires them to take reasonable
steps to provide language-appropriate health care, including the use of qualified bilingual staff, interpreters, and translators.

4" Use of such informal and biased interpreters may result in unreliable communication, violate the patient's privacy, undermine the
patient’s claim of privilege, and jeopardize the use of the victim’s statements in court. In cases of intimate partner sexual assault, it is
particularly important not to use family members who are not likely to adopt a neutral stance or maintain the confidentiality necessary.
8 For example, a Cuban interpreter may encounter language and trust obstacles when trying to communicate with a victim from rural
Mexico. (L. Zarate, Suggestions for Upgrading the Cultural Competency Skills of SARTSs, Arte Sana Web site, http://www.arte-sana.com,
2003.)

9 Professional interpreters are expected to be familiar with confidentiality requirements and cultural issues.

% Interpreters would not be expected to act as witnesses as to what was said in the examination room if they are present solely to
facilitate direct communication between the patient and examiner.
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repeatedly by the same offender.** Caretakers, family members, or friends may be responsible for
the sexual assault. In such cases, offenders may bring victims to the exam site, and jurisdictional
and facility policies should be in place to provide guidance on how staff should screen for and handle
situations that are threatening to patients or facility personnel.

e Respect victims’ wishes to have or not to have caretakers, family members, or friends present during
the exam. Although these individuals may be accustomed to speaking on behalf of persons with
disabilities, it is critical that they not influence the statements of victims during the exam process. If
aid is required (e.g., from a language interpreter or mental health professional), those providing
assistance should not be associated with victims.

o Follow exam facility and jurisdictional policy for assessing vulnerable adults’ ability to consent to the
exam and evidence collection and involving protective services. Again, note that guardians could be
offenders. (For a more detailed discussion on seeking informed consent of patients, including
consent by victims from specific populations, see A.3. Informed Consent.)

e Speak directly to victims with disabilities, even when interpreters, intermediaries, or guardians are
present.

e Assess a victim’s level of ability and need for assistance during the exam process. Explain exam
procedures to victims and ask what help they require, if any (e.g., people with physical disabilities
may need assistance to get on and off the exam table or to assume positions necessary for the
exam, or may need an alternative to the standard table). But, do not assume they will need special
aid. Ask for permission before proceeding to help them (or touch them, handle a mobility or
communication device, or touch a service animal).®

e Note that not all individuals who are Deaf or hard-of-hearing understand sign language or can read
lips. Not all blind persons can read Braille. Communication equipment that may be beneficial to
victims with sensory disabilities include TTY machines, word boards, speech synthesizers,
anatomically correct dolls, materials in alternative formats, and access to interpreter services.
Responders should familiarize themselves with the basics of communicating with an individual using
such devices.® Let the individual specify the preferred method of communication. Be aware that
victims with sensory disabilities may prefer communicating through an intermediary who is familiar
with their patterns of speech.

e Recognize that individuals may have some degree of cognitive disability: mental retardation,
traumatic brain injury, neurodegenerative conditions such as Alzheimer’s disease, or stroke. Speak
to victims in a clear and calm voice and ask very specific and concrete questions. Be exact when
explaining what will happen during the exam process and why. Be aware that victims with cognitive
disabilities may be easily distracted and have difficulty focusing. To reduce distractions, conduct the
exam in an area that is void of bright lights and loud noises. It may also be helpful if examiners and
others present in the exam room refrain from wearing uniforms with ornamental designs and jewelry.

e Keep in mind that victims with disabilities may be reluctant to report the crime or consent to the exam
for a variety of reasons, including fear of not being believed, fear of getting in trouble, and fear of
losing their independence. For example, they may have to enter a long-term care facility if their
caretakers assaulted them or may need extended hospitalization to treat and allow injuries to heal.
The perpetrator may also be their caregiver and the only person they rely on for daily living
assistance.

e Recognize that it may be the first time victims with disabilities have an internal exam. The procedure
should be explained in detail in language they can understand.* They may have limited knowledge
of reproductive health issues and not be able to describe what happened to them. They may not
know how they feel about the incident or even identify that a crime was committed against them.

e Some victims with disabilities may want to talk about their perceptions of the role their disability might
have played in making them vulnerable to an assault. Listen to their concerns and what the

*" The above two sentences are drawn from the Office for Victims of Crime, First Response to Victims of Crime Who Have a Disability,
2002, p. 1.

%2 Examples of service animals include guide dogs and hearing-assistance dogs, and therapy dogs.

%% Note that individuals may have their own assistive devices, but words needed to communicate may have to be programmed.

% Drawn from A. Conrad, SANE/SAFE Organizing Manual, 1998, p. 7, developed for the New York State Coalition Against Sexual
Assault.
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experience was like for them.* Assure them that it was not their fault they were sexually assaulted. If
needed, encourage discussion in a counseling/advocacy setting on this issue as well as on what
might help them feel safer in the future.

e Recognize that the exam may take longer to perform with victims with disabilities. Avoid rushing
through the exam—such action not only may distress victims, it can lead to missed evidence and
information.

—Male victims®

e Help male victims understand that male sexual assault is not uncommon and that the assault was
not their fault. Many male victims focus on the sexual aspect of the assault and overlook other
elements such as coercion, power differences, and emotional abuse. Broadening their understanding
of sexual assault may help reduce their self-blame.

e Because some male victims may fear public disclosure of the assault and the stigma associated with
male sexual victimization, emphasis may need to be placed on the scope of confidentiality of patient
information during the exam process.

e Offer male victims assistance in considering how friends and family members will react to the fact
that they were sexually assaulted (e.g., by a male offender or a female offender).

e Male victims may be less likely than females to seek and receive support from family members and
friends, as well as from advocacy and counseling services. Their ability to seek support may vary
according to the level of stigmatization they feel, the circumstances of the assault, the sensitivity of
care they initially receive, and the appropriateness of referrals provided.

e Encourage advocacy programs and the mental health community to build their capacity to serve
male sexual assault victims and increase their accessibility to this population. Requests by male
victims to have an advocate of a particular gender should be respected and honored if possible.*”

—Adolescent victims®®

e Adolescents may be brought to the exam site by their parents or guardians. The presence of parents
or guardians creates an additional challenge for those involved in the exam process because they
are often traumatized by their child’s victimization.

e Understand that parents or guardians may blame victims for the assault if the victim disobeyed them
or engaged in behaviors perceived as increasing risk for victimization.

e Health care providers must assess the physical development of adolescent victims and take their
age into consideration when determining appropriate methods of examination and evidence
collection.® Involved professionals should be well versed in jurisdictional policies related to response
to minor victims.

e Be aware of jurisdictional laws governing minors’ ability to consent to forensic exams and medical
treatment. Follow exam facility and jurisdictional policy in obtaining appropriate consent. (For a more
detailed discussion on seeking informed consent of patients, including consent by victims from
specific populations, see A.3. Informed Consent.)

e Recognize that the sexual assault medical forensic exam may be the first time an adolescent female
victim has an internal exam. There may be a need to go into detail when explaining what to expect.®

** Drawn from L. Ledray, SANE Development and Operation Guide, 2000, pp. 82—85.
http://www.0jp.usdoj.gov/ovc/publications/infores/sane/sanequide.pdf.

% Drawn partially from L. Ledray, SANE Development and Operation Guide, 2000, p. 79.
http://www.ojp.usdoj.gov/ovc/publications/infores/sane/sanequide.pdf.

*" A national resource for male patients is Male Survivor: The National Organization Against Male Sexual Victimization. Contact
information: PMB 103, 5505 Connecticut Avenue, NW, Washington, DC 20015-2601, 800-738-4181, http://www.malesurvivor.org.
%8 Adapted partially from the West Virginia Protocol for Responding to Victims of Sexual Assault, 2011, pp. 26-27.
http://www.fris.org/Resources/PDFs/Books/WVProtocol.pdf.

* For example, the size of the speculum used with adolescent female victims and exam positions of victims may vary.

% Drawn partially from L. Ledray, SANE Development and Operation Guide, 2000, p. 7.
http://www.0jp.usdoj.gov/ovc/publications/infores/sane/sanequide.pdf.

35



http://www.ojp.usdoj.gov/ovc/publications/infores/sane/saneguide.pdf
http://www.ojp.usdoj.gov/ovc/publications/infores/sane/saneguide.pdf
http://www.malesurvivor.org/
http://www.fris.org/Resources/PDFs/Books/WVProtocol.pdf
http://www.ojp.usdoj.gov/ovc/publications/infores/sane/saneguide.pdf

e Adolescence is often a time of experimentation. Reassure these victims that regardless of their
behavior (e.g., using alcohol and drugs, engaging in illegal activities, or hitchhiking), no one has the
right to sexually assault them, and they are not to blame for the assault.

e |deally, attending health care providers should gather information from adolescents without parents
or guardians in the room, subject to victims’ consent. The concern is that parents or guardians may
influence or be perceived as influencing victims’ statements.

e Inform victims, particularly those who do not involve parents or guardians in the exam process, of
facility billing practices (e.g., that their parents may get a bill from the medical facility for medical
treatment provided or an explanation of benefits from their insurance provider).*

e Be aware of mandatory reporting laws regarding minor victims and explain to the victim any
mandatory reporting obligations.

—Older victims

e Keep in mind that the emotional impact of the assault may not be felt by older victims until after the
exam when they are alone in the days, weeks, and months following an attack. Older victims may
feel common trauma reactions such as being physically vulnerable, reduced resiliency, and mortality.
Fear, anger, and depression can be especially severe in older victims who are isolated, have little
support, and live on a fixed or limited income. %

e Be aware that caretakers may sexually assault older adults. Older adults may be dependent on
these sexual offenders for emotional or financial support or housing. Offenders may bring victims to
the exam site. Some offenders may be charming to staff while others may be threatening or
menacing. Jurisdictional and facility policies should be in place to provide guidance on how staff
should screen for and handle situations that are threatening to patients or facility personnel.

e Note that older victims may be more physically fragile than younger victims and thus may be at risk
for tissue or skeletal damage and exacerbation of existing illnesses and vulnerabilities.®

e Hearing impairment and other physical conditions attendant to advancing age, coupled with the initial
trauma reaction to the assault, may render some older victims unable to make their needs known,
which could result in prolonged or inappropriate treatment.*

e Do not mistake disabilities (such as hearing loss or aphasia) or acute stress reaction following
assault for senility. Use of appropriate communication remedies, for example, a personal listening
device, may enable an older adult with a severe hearing loss to communicate effectively. Also, be
aware that older adults typically process information more slowly than younger adults and take
longer to put their thoughts into words. This is a normal age-related change and should not be
viewed as evidence of lack of mental capacity. Health care professionals treating elders need to
speak slowly and clearly and give elders ample time to process information provided and formulate
responses. If questions about the victim’s capacity arise, contact trained experts to conduct an
assessment.

e |f a forensic medical exam has been requested by a law enforcement officer, guardian, or other
authority, it is still important to obtain the victim’s consent and cooperation to forensic evidence-
gathering procedures. Those making the request may argue that evidence collection may be
especially important because the victim may be unable to provide a statement or testify. However,
when victims lack capacity and are unable to provide consent and cooperation, they should not be

¢ Drawn partially from L. Ledray, SANE Development and Operation Guide, 2000, p. 98.
pzttp:llwww.oip.usdoi.qov/ovc/publications/infores/sane/sanequide.pdf.

Ibid.
% Older women are at an increased risk for vaginal tears and injury when they have been vaginally assaulted. Decreased hormonal
levels following menopause result in a reduction in vaginal lubrication and cause the vaginal wall to become thinner and more friable.
Because of these physiological changes, a Pedersen speculum, which is longer and thinner than the Graves speculum, should be used
during the pelvic exam for evidence collection. Special care should also be taken to assess for intravaginal injury. In some older women,
examiners will need to simply insert the swabs and avoid the trauma of inserting a speculum. If there are external tears in the introitus,
internal injuries must also be considered. The recovery process for older victims also tends to be longer than for younger victims.
(Drawn partially from L. Ledray, SANE Development and Operation Guide, 2000, p. 86-87.
http://www.ojp.usdoj.gov/ovc/publications/infores/sane/sanequide.pdf.)
® Drawn partially from L. Ledray, SANE Development and Operation Guide, 2000, p. 87.
http://www.0jp.usdoj.gov/ovc/publications/infores/sane/sanequide.pdf.
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forcibly examined or subjected to forensic procedures that are not necessary for their own health and
safety.

e Health care personnel should follow facility policy for assessing a vulnerable adult’s ability to consent
to the exam and evidence collection, as well as involving adult protective services.

e Some older victims may want to talk about their perceptions of the role their age and physical
condition might have played in making them vulnerable to an assault. Others may be traumatized by
being harmed sexually by a family member or trusted caregiver. Listen to their concerns and what
the experience was like for them.® Assure them that it was not their fault they were sexually
assaulted. If needed, encourage further discussion on this issue in a counseling/advocacy setting.

e Some older victims may be reluctant to report the crime or seek treatment because they fear losing
their independence. Some older sexual assault victims may need a significant amount of time to
recover from injuries that are the result of the abuse or attack. When a change in a living
environment, such as placement in a residential facility, is truly needed, older victims who have not
been adjudicated as lacking mental capacity and requiring guardians have the legal right to make
their own decisions regarding choice of residence. Health care providers must avoid colluding with
relatives who want to force older adults into unwanted lifestyle changes subsequent to assault.

e Older adults who have been sexually assaulted in care facilities often experience intense feelings of
vulnerability in those facilities following sexual assault and desperately want to be relocated. Elders
who rely upon others for care are likely to need the assistance of relatives and involved professionals
in being safely relocated.

o Encourage use of follow-up medical, legal, and nonlegal assistance. Older victims may be reluctant
to seek these services or proceed with prosecution. If barriers to accessing services or ongoing
health care exist, such as lack of transportation, work with local service providers to identify potential
remedies.

—YVictims in the military®

e The military offers victims the option of restricted reporting or unrestricted reporting.®” Restricted
reporting allows a sexual assault victim to confidentially disclose the details of his or her assault to
specified individuals and receive medical treatment and counseling without triggering the official
investigative process or command natification. Restricted Reporting can be voided if the medical
facility contacts law enforcement or other professionals other than advocates, chaplains, and military
sexual assault response coordinators.

e Exam sites that provide exams for military installations are encouraged to draft Memoranda of
Understanding to address such issues as confidentiality and storage of evidence.

—American Indian and Alaska Native victims

o Keep in mind that American Indian and Alaska Native victims may have unique cultural or language
needs, whether they are assaulted in Indian Country or an Alaska Native village or in an urban area.

e Recognize that Indian tribes may have their own laws and regulations, as well as their own police,
prosecutors, advocates, courts, and service providers to address sexual assault. Responders should
be familiar with procedures for coordinating services and interventions for victims from these

% Drawn partially from L. Ledray, SANE Development and Operation Guide, 2000, pp. 82-85.
http://www.0jp.usdoj.gov/ovc/publications/infores/sane/sanequide.pdf.

% The Office for Victims of Crime (OVC) has developed a resource to assist address sexual assault in the military. Strengthening
Military-Civilian Community Partnerships to Respond to Sexual Assault is a training curriculum and tool kit for community-based civilian
rape crisis centers and state sexual assault coalitions to use in their work with the military installations in their regions. Funding for this
project was provided by OVC and the Office on Violence Against Women (OVW), and was developed by the Pennsylvania Coalition
Against Rape (PCAR) and the National Sexual Violence Resource Center (NSVRC) in coordination with the Department of Defense’s
Sexual Assault Prevention and Response Office. Through OVC's Training and Technical Assistance Center (OVC TTAC) the
curriculum and tool kit will be available for communities to use in their regions to train on enhancing community response, and effectively
responding to the needs of sexual assault victims in the military.

7 For more information on reporting in the military, please see http://www.sapr.mil/.
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communities and should work with community groups to develop plans for providing exams to
members of Indian tribes. These plans should address evidence preservation and provide
examination payment and reimbursement information. Responders within tribal communities should
share resources and information to enable them to develop their own protocols and programs that
address the community’s unigue needs.

e Promote partnerships among tribal and relevant federal and state agencies so they better coordinate
responses and resources, learn from past mistakes, and strive towards a shared vision of aiding and
empowering victims.

e Be aware that tribal jurisdictions may have their own SAFE protocol in place that addresses the
tribe’s unique needs and incorporates its cultural traditions, practices, and language.

e Asin many cultures, American Indian/Alaska Native women are of central and primary importance to
the family and the community. Be mindful that sexual violence against a Native woman may be seen
as an assault on both the individual and her community.

e Be sensitive to victims’ cultural beliefs and practices. The best practice is to always ask victims
rather than assume what they need to be safe, address their health concerns, be supported in inner
healing, and feel a sense of justice.

e Be aware of the tribe’s history. Responders should have an understanding of the impact of history on
American Indian/Alaska Native people as it may influence victims’ reactions and needs. Adequate
self-education combined with training by tribal members can prepare non-Native responders to be
sensitive to the historical context in which victimization occurs and to avoid assumptions about
victims’ cultural practices.

e Recognize that there are multiple ways for victims to seek justice—through criminal justice
interventions, tribal justice systems, and use of more traditional practices of the tribe related to
holding perpetrators accountable, and/or other victim-identified strategies.

e Include American Indian/Alaska Native populations in Limited English Proficiency protocols for
victims of sexual assault.

—Lesbian, gay, bisexual, or transgender (LGBT) victims

e Intake forms and other documents that ask about gender or sex should allow patients to write in a
response, or include transgender and intersex options. Make sure questions appropriately
distinguish between sexual orientation (the gender(s) someone is attracted to), gender identity (the
internal sense of being woman, man, or gender non-conforming), and their sex.

e Always refer to victims by their preferred name and pronoun, even when speaking to others. If
unsure of what to call the person or what pronoun to use, ask.

e Treat the knowledge that the person is LGBT as protected medical information subject to all
confidentiality and privacy rules. Be aware that companions of LGBT victims may not know their
gender identity or sexual orientation.

Additional suggestions specific to victims who are transgender or gender non-conforming:

e |tis critical to not show surprise, shock, dismay, or concern when you are either told or inadvertently
discover that a person is transgender. Be especially careful about your body language — gasping,
sighing, a sharp intake of breath, or widening eyes can all be very upsetting to someone who may
worry that you are making a judgment or assessment of their body.

e Understand that transgender people have typically been subject to others’ curiosity, prejudice, and
violence. Keep in mind that transgender victims may be reluctant to report the crime or consent to
the exam for fear of being exposed to inappropriate questions or abuse. If the victim does consent to
an exam, be especially careful to explain what you want to do and why before each step, and
respect their right to decline any part of the exam.

e Be aware that transgender individuals may have increased shame or dissociation from their body.
Some use nonstandard labels for body parts, and others are unable to discuss sex-related body
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parts at all. Reflect the victim’s language when possible and use alternative means of communication
(such as anatomically correct dolls or paper and pen for the victim to write or draw) if necessary

e Vaginas that have been exposed to testosterone or created surgically are more fragile than vaginas
of most non-transgender women and may sustain more damage in an assault. There may be
additional layers of psychological trauma for patients with a male identity or a constructed vagina
when they have been vaginally assaulted.

e Transgender male individuals who still have ovaries and a uterus can become pregnant even when
they were using testosterone and/or had not been menstruating.

e Transgender people may engage in self-harm as a coping mechanism. However, cutting and genital
mutilations are also frequently part of anti-transgender hate crimes. Be nonjudgmental and careful
when documenting such injuries.

e Some transgender victims may want to talk about their perceptions of the role their gender identity
might have played in making them vulnerable to an assault. Because of their value in possible
prosecutions under hate crime laws, document any anti-transgender statements the victim says were
made during the assault. Otherwise, listen to the victim’s concerns and what the experience was like
for them. Assure them that it was not their fault they were sexually assaulted. If needed, encourage
discussion in a counseling/advocacy setting on this issue as well as on what might help them feel
safer in the future.

e Ensure that all referrals given to a transgender victim have been trained on or have significant
experience with the special needs of transgender survivors of sexual assault.

¢ Include opportunities for LGBT individuals to influence the development of sensitive responses for
victims of sexual assault.

Recognize the importance of victim services within the exam process. In many jurisdictions, sexual
assault victim advocacy programs and other victim service programs offer a range of services before, during,
and after the exam process (see below for a description of typical services). Ideally, advocates should begin
interacting with victims in a language the victims understand prior to the exam, as soon after disclosure of
the assault as possible. Victims who come to exam sites in the immediate aftermath of an assault are
typically coping with trauma, anticipating the exam, and considering the implications of reporting. Most
responders that victims come in contact with are focused on objective tasks. Law enforcement officials
gather information and collect crime scene evidence to facilitate the investigation. Health care personnel
assess medical needs, offer treatment, and collect evidence from victims. Victims must make many related
decisions that may seem overwhelming. Advocates® can offer a tangible and personal connection to a long-
term source of support and advocacy. Community-based advocates, in particular, have the sole purpose of
supporting victims’ needs and wishes. Typically, these advocates are able to talk with victims with some
degree of confidentiality, depending on jurisdictional statutes, while statements victims make to examiners
become part of the medical forensic report.* When community-based advocates support victims, examiners
can more easily maintain an objective stance.” In addition, civil attorneys may be able to help victims assess
legal needs and options, including privacy, safety, immigration, housing, education, and employment issues.

Be aware of the extent of services. Services offered by advocates during the exam process may include: *

e Accompanying the victims through each component (advocates may accompany victims from the
initial contact and the actual exam through to discharge and follow-up appointments).

e Serving as an information resource for victims (e.g., to answer questions; explain the importance of
prompt law enforcement involvement if the decision is made to report; explain the value of medical
and evidence collection procedures; explain legal aspects of the exam; help them understand their

% To prepare them to competently provide sexual assault victim services, community-based advocates are typically trained according to
the policies of the sexual assault advocacy agency where they are employed/volunteer and receive supervision related to their
interactions with victims. In addition, many jurisdictions have specific requirements that community-based advocates must meet in order
to fit within jurisdictional confidentiality or privilege laws. Advocates should meet these requirements. System-based advocates may be
required to have specific credentials based on system and jurisdictional policies and laws.

% K. Littel, SANE Programs: Improving the Community Response to Sexual Assault Victims, 2001, p. 6.

™ |bid. See also IAFN position statement Dated Nov 19, 2008: Collaboration with Advocates
http://iafn.org/associations/8556/files/IAEN%20Position%20Statement-Advocate%20Collaboration%20Approved.pdf.

™ This bulleted section was drawn partially from lowa’s Sexual Assault: A Protocol for Forensic and Medical Examination, 1998, p. 7,
and the 1989 Volunteer Manual of Virginians Aligned Against Sexual Assault (VAASA).
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treatment options for STls, HIV, and pregnancy; serve as a resource and follow-up point of contact
for any future inquiries such as payment method for the exams; and provide referrals).

e Assisting in coordination of victim transportation to and from the exam site.

Providing victims with crisis intervention™ and support to help cope with the trauma of the assault™
and begin the healing process.
Actively listening to victims to assist in sorting through and identifying their feelings.

e |etting victims know their reactions to the assault are normal and dispelling misconceptions
regarding sexual assault.

e Advocating for victims’ self-articulated needs to be identified and their choices to be respected, as
well as advocating for appropriate and coordinated response by all involved professionals;
Supporting victims in voicing their concerns to relevant responders.

Responding in a culturally and linguistically sensitive and appropriate manner to victims from
different backgrounds and circumstances and advocating for the elimination of barriers to
communication.

e Providing replacement clothing when clothing is retained for evidence, as well as toiletries.

Aiding victims in identifying individuals who could support them as they heal (e.g., family members,
friends, counselors, employers, religious or spiritual counselors/advisors, and/or teachers).

e Helping victims’ families and friends cope with their reactions to the assault, providing information,
and increasing their understanding of the type of support victims may need from them.

e Assisting victims in planning for their safety and well-being.

Postexam, advocates can continue to advocate for victims’ rights and wishes; offer victims ongoing support,
counseling,™ information, and referrals for community services; assist with applications for victim
compensation programs;™ and encourage victims to obtain follow-up testing and treatment and take
medications as directed. They can also accompany victims to follow-up appointments, including those for
related medical care and criminal and civil justice-related interviews and proceedings. They can work closely
with the responders involved to ensure that postexam services and interventions are coordinated in a
complementary manner and are appropriately based on victims’ needs and wishes.

Contact the victim service/advocacy program immediately. Utilize a system in which exam facility personnel,
upon initial contact with a sexual assault patient, call the victim service/advocacy program and ask for an
advocate to be sent to the exam site (unless an advocate has already been called).™ Prior to introducing the
advocate to a patient, exam facility personnel should explain briefly, in a language the patient understands,
the victim services offered and ask whether the victim wishes to speak with the onsite advocate. Note that
some jurisdictions require that patients be asked whether they want to talk with an advocate before the
advocate is contacted.” If possible, victims should be allowed to meet with advocates in a private place prior
to the exam. Ideally, a patient should be assisted by the same advocate during the entire exam process.™

"2 Crisis intervention counseling is short term in nature, aimed at returning individuals to their precrisis state through the development of
adaptive coping responses. Broadly, it entails establishing a relationship with the individual in crisis, gathering information about what is
occurring, clarifying the problem, helping the individual identify options and resources so that they are able to make an informed
decision as to what, if any, actions will be taken. (Adapted from the 1991 Women Helping Women Volunteer Training Manual,
Cincinnati, Ohio.) Note: Crisis intervention is not intended to address longer term counseling and advocacy needs.

™ See A. Burgess and L. Holmstrom, Rape Trauma Syndrome, American Journal of Psychiatry, 131: 981-986, September 1974, for a
summary of the psychological, somatic, and behavioral impact of sexual assault on victims.

™ Many advocacy agencies offer ongoing support and advocacy to victims. Some also provide professional mental health counseling,
but many refer victims to community or private agencies.

" For more information on crime victim's compensation, please see
http://www.ovc.gov/publications/factshts/compandassist/welcome.html.

® Use community-based sexual assault victim advocates where possible. If not available, victim service providers based in the exam
facility, criminal justice system, social services, or other agencies may be able to provide some advocacy services if educated to provide
those services. Patients should be aware that government-based service providers typically cannot offer confidential communication.

7 In very small communities, patients may know some or all advocates (e.g., a small, close-knit community that speaks an uncommon
dialect). Some patients may feel comfortable being supported by an advocate known to them while others may not. Patients concerned
about anonymity should be provided with as many options as possible. For example, ask if they would like to speak with an on-call
advocate on the phone prior to making their decision about whether they want an advocate present during the exam. Another option
may be for the local advocacy program to partner with an advocacy program in a neighboring jurisdiction, so they can provide one
another with backup to handle situations such as this one.

"8 Continuity of advocates can be challenging when response by other professionals is delayed, the exam process is lengthy, or travel to
the exam site is considerable. Volunteers may or may not be able to continue providing services after the end of their on-call shift.
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Understandably, immigrant victims may be reluctant to discuss or report the victimization. It is inappropriate
to ask patients about aspects of their health, body, legal status, or identity that are not related to the assault.
It is, however, appropriate to ensure that all victims are provided with information regarding U-Visas, in the
event that this relief would be appropriate.™

Accommodate patients’ requests to have a relative, friend, or other personal support person (e.g.,
religious and spiritual counselor/advisor/healer) present during the exam, unless considered harmful
by responders.® An exception would be if responders consider the request to be potentially harmful to the
patient or the exam process.® Patients’ requests to not have certain individuals present in the room should
also be respected (e.g., adolescents may not want their parents present). Examiners should get explicit
consent from patients to go forward with the exam with another person present. When others are present,
appropriately drape patients and position additional persons. (It is also important to inform patients of
confidentiality considerations regarding the presence of support persons during the medical forensic history.
For a discussion of this topic, see C.4. The Medical Forensic History.)

Strive to limit the number of persons (beyond the patient, examiner, advocate, personal support person, and
any necessary interpreters) in the exam room during the exam. The primary reason is to protect patients’
privacy, but also because exam rooms often cannot accommodate more than a few individuals. Law
enforcement representatives should not be present during the exam. When additional health care personnel
are needed for consultation (e.g., a surgeon), patients’ permission should be sought prior to their admittance.
In cases in which examiners are supervising an examiner-in-training/licensed health care student, patients’
consent should be obtained prior to the student’s admittance to examine patients or observe the exam. It is
inappropriate to ask patients to allow a group of nonlicensed medical students to view the exam. It is also
inappropriate to ask patients about aspects of their health, body, legal status, or identity that are not related
to the assault.

Accommodate patients’ requests for responders of a specific gender throughout the exam as much
as possible. For a variety of reasons, some patients may prefer to work with a male or female law
enforcement official, advocate, and/or examiner.

Prior to starting the exam and conducting each procedure, explain to patients in a language the
patients understand what is entailed and its purpose. In addition, it is important to explain the exam
process and the purpose of the exam more generally (e.g., how the evidence may be used by the criminal
justice system). A clear explanation is particularly important for individuals who may not previously have had
a pelvic exam or medical care, or who have difficulty understanding what has happened and why they are
being asked to undergo a medical forensic exam. Remember that some exam procedures may be
uncomfortable and painful to patients, considering the nature of the trauma they have experienced. By taking
the time to explain procedures and their options, patients may be able to better relax, feel more in control of
what's occurring, and make decisions that meet their needs. After providing the needed information, seek
patients’ permission to proceed with exam procedures. (For a more detailed discussion on seeking informed
consent of patients, see A.3. Informed Consent.)

Address and respect patients’ priorities. Although medical care and evidence collection may be
encouraged during the exam process, responders should provide patients with information about all of their
options and assess and respect their priorities.

Integrate medical and evidentiary procedures where possible. Medical care and evidence collection
procedures should be integrated to maximize efficiency and minimize trauma to patients. For example, draw
blood needed for medical and evidentiary purposes at the same time. Also, coordinate information-gathering
by health care and legal personnel to minimize the need for patients to repeat their statements. (For more
information on coordination in information gathering, see C.4. The Medical Forensic History.) Consider the

" Legal Momentum has extensive resources available regarding U-Visas. See: http://www.legalmomentum.org/our-work/immigrant-
women-program/u-visa.html. Additionally, immigrant women are entitled to emergency medical and post-assault healthcare. For a state-
by-state breakdown of the benefits afforded see: http://www.legalmomentum.org/assets/pdfs/4 nilc table 10.pdf.

8 paragraph partially drawn from the California Medical Protocol for Examination of Sexual Assault and Child Sexual Abuse Victims,
2001, p. 15.

8 For example, in cases involving adolescents or vulnerable adults, caretakers should not be allowed in the exam room if they are
suspected of committing the assault or of being otherwise abusive to the patient.
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implications of the evolving law on hearsay exceptions when determining the level and nature of
coordination. See Appendix C for more information on the relevant case law and how it relates to medical
forensic examinations.

Address patients’ safety during the exam. When patients arrive at the exam site, health care providers
should assess related safety concerns. For example, a caretaker, partner, or family member who is
suspected of committing the assault may have accompanied the patient to the facility. Some victims,
including transgender people, may also fear assault or belittlement by health care professionals’ and/or law
enforcement officials’ responses to their gender identity or expression and/or transgender body. Follow
facility policy on response to this and other types of threatening situations. Also, exam sites should have
plans in place to protect patients from exposure to potentially infectious materials during the examination.
(See B.1. Sexual Assault Forensic Examiners.) Prior to discharge, assist victims in planning for their safety
and well-being. Planning should take into account needs that may arise in different types of cases. For
example, patients who know the assailants may not be concerned only about their ongoing safety but also
about the safety of their families and friends. Local law enforcement may be able to assist facilities in
addressing patients’ safety needs. (See C.10. Discharge and Follow-up.)

Provide information that is easy for patients to understand, in the patient’s language, and that can be
reviewed at their convenience.” Information should be tailored to patients’ communication skill
level/modality and language. This includes providing interpreter services and the translation of documents
into languages other than English for limited English proficient (LEP) patients. Developing material in
alternative formats may be useful, such as information that is taped, in Braille, in large print, in various
languages, or uses pictures and simple language.® A victim booklet or packet that includes information about
the following topics may be helpful:

o The crime itself (e.g., facts about sexual assault and related criminal statutes).

Normal reactions to sexual assault (stressing that it is never the victim’s fault), and signs and
symptoms of traumatic response.

Victims’ rights.

Victim support and advocacy services.

Civil, criminal, and immigration legal services.

Mental health counseling options and referrals.

Resources for the victim’s significant others.

The examination—what happened and how evidence/findings will be used.

Medical discharge and follow-up instructions.

Planning for the victim's safety and well-being.

Examination payment and reimbursement information.

Steps and options in the criminal justice process.

Civil and immigration remedies that may be available to sexual assault victims.

Procedures for victims to access their medical record or applicable law enforcement reports.

Address physical comfort needs of patients prior to discharge. For example, provide them with the
opportunity to wash in privacy (offering shower facilities if at all possible®), brush their teeth, change clothes
(clean and ideally new replacement clothing should be available); get food and/or a beverage, and make
needed phone calls. They may also require assistance in coordinating transportation from the exam site to
their home or another location.

82 Many local sexual assault advocacy programs and state coalitions of sexual assault programs offer publications that speak to victims’
concerns in the aftermath of an assault. However, any involved agency, SART, or coordinating council could develop such literature.

% For example, one sexual assault advocacy program offers a booklet “for those who read best with few words” designed for people
with developmental disabilities who have been sexually assaulted. For more information on this publication, contact the Los Angeles
Commission on Assaults Against Women by phone (213-955-9090) or e-mail info@lacaaw.org.

# 1t would be useful for the exam room to have an attached bathroom with a shower.
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3. Informed Consent

Recommendations at a glance for health care providers and other responders for requesting patients’
consent throughout the exam process:

e Seek the informed consent of patients as appropriate throughout the exam process.
e Make sure policies exist to guide the process of seeking informed consent from specific populations.

Seek the informed consent of patients as appropriate throughout the exam process. There are two
essential but separate consent processes—one for overall medical evaluation and treatment and a second
for evidence collection and release. Patients should understand the full nature of their consent to each
procedure, whether it is medical or evidentiary (e.g., what the procedure entails, possible side effects, limits
of confidentiality, and potential impact). The only way to put patients in the position of being able to make
informed decisions about whether to allow a procedure is by presenting them with all relevant information in
a language they understand. Patients can decline any part or all of the examination. However, the informed
consent process includes making patients aware of the impact of declining a procedure, as it may negatively
affect the quality of care and the usefulness of evidence collection. It may also have a negative impact on a
criminal investigation and/or prosecution both because evidence not collected may have been useful and
because defense attorneys in a civil or criminal case may use the fact that the victim declined a procedure to
claim that the victim is hiding something that would have been revealed by that procedure. They should
understand that declining a procedure might also be used by opposing counsel to discredit the victim at trial.

Before making any disclosures, patients should be advised whether their communications are confidential
and whether the confidentiality of the statements is covered by a privilege. Understanding what will happen
to the information provided and the extent to which it may be protected is an important component of
informed consent.

Health care providers and other responders must refrain from any judgment or coercive practice in seeking
patients’ consent. It is contrary to ethical and professional practices to influence their decisions.

Seek both verbal and written consent as required by policy. In addition to verbally providing information and
seeking consent throughout the exam process, written consent of patients may be needed in order to carry
out specific procedures. Verbal and written consent from patients who are limited English proficient may
require the use of foreign language interpreters for verbal consent and for written consent to have the
interpreters provide a sight translation of written documents and the translation of consent forms and other
documents into non-english languages.® It is important that jurisdictions, agencies, and exam facilities make
it very clear to responders when written consent is necessary, how it should be sought, and provide
appropriate checklists and forms to facilitate obtaining written consent in a consistent manner.

Methods to inform patients verbally and seek their consent vary significantly across jurisdictions and
individuals requesting consent. For example, some examiners ask patients to voice their consent to each
exam procedure while others explain from the start that they need patients to tell them if they want to stop at
any time. While respecting the individual communication styles of responders, the process of obtaining
consent can be enhanced when they are educated on how to seek verbal consent logistically in a way that is
consistent across patients and helps facilitate the exam process as specified by the jurisdiction and facility.

Verbal and written information given to patients to facilitate the consent process should be complete, clear,
and concise. This information, along with consent forms, should be tailored to the communication skill
level/modality and language of patients. Responders should be aware of verbal and nonverbal cues from
patients and adjust their methods of seeking consent to meet patients’ needs. Encourage patients to ask
guestions and to inform relevant responders if they need a break or information repeated or do not want a
particular part of the exam process done. Make sure all signatures and dates needed are obtained on written

% See The Joint Commission on Accreditation of Healthcare Organizations (Joint Commission) New & Revised Standards & EPs for
Patient-Centered Communication, Accreditation Program: Hospital, RI, 01.01.03, effective January 1, 2011.
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consent forms and document consent or reasons for declining to consent as appropriate (either on the
medical record or forensic report forms).

Seek consent for medical evaluation and treatment in a language that the patient understands. Follow facility
policy for seeking patients’ consent for medical evaluation and treatment. Any written medical consent forms
developed for the purpose of the exam may need to be reviewed and approved by facility administration.
Documentation on consent for medical evaluation and treatment becomes part of the medical record.
Informed consent of patients for medical evaluation and treatment typically is needed for the following:

e General medical care.

Pregnancy testing and care.

Testing and prophylaxis for STIs.

HIV prophylaxis.

Photographs, including colposcopic images.
Permission to contact the patient for medical purposes.
Release of medical information.

Seek consent for evidence collection and release in a language that the patient understands. Follow
jurisdictional procedure for obtaining informed consent for the exam and evidence collection. Informed
consent of patients typically is needed for:

Notification to law enforcement or other authority (depends upon reporting requirements).

Evidence collection and release.

Toxicology screening.

Release of information and evidence to criminal justice system personnel, SART/SARRT members,
and partnering service providers.

Contact with patients for reasons related to their criminal sexual assault case.

e Patient notification in case of a DNA match or additional victims.

Patients should be informed that data without patient identity can be collected from the report for health and
forensic purposes by health authorities or other qualified persons with a valid educational or scientific interest
for demographic and/or epidemiologic studies.

Responders should coordinate efforts to seek patients’ consent. On a jurisdictional level, SART/SARRTSs (or
involved responders if a SART/SARRT does not exist) can identify all procedures where consent is needed
during the exam process. They can make sure appropriate written consent forms are developed as well as
procedures for requesting verbal and written consent. They should determine which responder has the
knowledge needed to provide patients with information about each procedure and consider from whom
patients might feel the most comfortable receiving this information. For example, while each responder may
provide discipline-specific information to patients, advocates may provide a broad overview of all
components of the exam process. Checklists that clarify discipline-specific roles in obtaining consent may be
useful.

Make sure policies exist to guide the process of seeking informed consent from specific populations.
In order to provide informed consent, patients should be able to weigh the risks and benefits of different
treatment and evidence collection options. It is always important for examiners to assess patients’ ability and
legal capacity to provide informed consent.* Providers should be aware of jurisdictional laws governing the
ability of specific populations to provide consent (e.g. minors, individuals with cognitive disabilities, etc.).

In addition, facilities should have internal policies based on applicable jurisdictional statutes governing
consent for treatment of vulnerable adult patients. The medical provider will generally need to assess
whether the patient has the cognitive capacity to give consent for the examination, and, if not, the provider
should follow these internal policies and jurisdictional statutes. Policies should include procedures to

% Drawn partially from L. Ledray, SANE Development and Operation Guide, 2000, p.82.
http://www.ojp.usdoj.gov/ovc/publications/infores/sane/sanequide.pdf.
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determine whether or not patients are their own guardians; if there is a guardian, to determine the extent of
the guardianship; to obtain consent from a guardian if needed; and what to do if the guardian is not available
or is suspected of abuse or neglect. Exam facilities should also have policies in place to address consent for
treatment in cases in which patients are unconscious, intoxicated, or under the influence of alcohol or drugs,
and are therefore temporarily incompetent to give consent.

In cases of adolescent patients, jurisdictional statutes governing consent and access to the exam should be
followed. For instance, a state statute may allow minors to receive care for STIs and preghancy, but not a
medical forensic examination without parental or guardian consent. In some jurisdictions, a minor may
consent to the examination but not keep the results private from a parent or legal guardian. Exceptions to
parental consent requirements also exist when the parent or guardian is the suspected offender or where the
parent or guardian can’t be found and the collection of evidence needs to be done quickly. In such cases, the
law generally specifies who may give consent in lieu of the parent or guardian, such as a police officer,
representative from the jurisdiction’s children’s services department, or judge.®

It should be clarified whether policies and statutes regarding consent for medical evaluation and treatment
for the above populations encompass consent for the forensic component of the exam. If not, additional
guidance from the jurisdiction is needed to develop the appropriate policies. Also, jurisdictional statutes
regarding mandatory reporting to law enforcement or protective services in cases of vulnerable adult and
minor sexual assault victims must be observed.

Examiners should develop policies and procedures for providing sexual assault care to the unconscious
patient. Such care should respect the autonomy of the individual and be consistent with jurisdictional
interpretations of emergency exceptions to informed consent. Policies should ideally be approved by hospital
ethics committees. Similarly, examiners should have policies for patients that present with altered mental
status, which could be from alcohol or drug intoxication or for other reasons. At a minimum, if serious
problems are ruled out, the patient will likely need to be observed until consent and cooperation can be
obtained which will delay the start of the examination.

In all cases, the medical forensic examination should never be done against the will of patients. Responders
should not touch patients or otherwise perform exam procedures without their permission.

8 Drawn partially from L. Ledray, SANE Development and Operation Guide, 2000, p. 97.
http://www.ojp.usdoj.gov/ovc/publications/infores/sane/sanequide.pdf.
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4. Confidentiality

Recommendations at a glance for jurisdictions to maintain confidentiality:

e Be sure jurisdictional policies address the scope and limitations of confidentiality as it relates to the
examination process and with whom information can be legally and ethically shared.

e Increase the understanding of relevant confidentiality issues.
e Consider the impact of the federal privacy laws regarding health information on victims of sexual assault.
e Strive to resolve intrajurisdictional conflicts.

Be sure jurisdictional policies address the scope and limitations of confidentiality as it relates to the
examination process and with whom information can be legally and ethically shared. The
confidentiality of records (as well as forensic evidence and photographic and video images) is intricately
linked to the scope of patients’ consent. Members of a SART/SARRT or other collaborating responders
should inform victims of the scope of confidentiality with each individual responding to the sexual assault
victim and be cautious not to exceed the limits of victim consent.

Increase the understanding of relevant confidentiality issues. Individuals responding to the sexual
assault victim need education on the basics of maintaining the confidentiality of their patients (e.g., knowing
what information is confidential and with whom confidential data can be shared, and being aware of their
surroundings and who may be listening when discussing cases). They also should build their understanding
of the scope and limitations of confidentiality of each agency and responder involved.

In addition, individuals responding to sexual assault victims should be aware of the laws in their jurisdiction
pertaining to privileged communications. * More than half of the states have laws in place providing some
level of privilege to the communications of sexual assault/rape crisis and domestic violence counselors. A
few states’ laws apply to victim counselors in general. In most states, counselors must complete a certain
number of training hours to qualify for the privilege. However, privileges vary from state to state.

Responders should be aware that there is no victim advocate privilege in the military but there is a
psychotherapist/patient privilege, and victims who choose restricted reports can confidentially speak with a
sexual assault response coordinator, military chaplain, or other specified military professionals. Jurisdictions
should be careful in their local response to protect any privileges that are available to victims. This can be
done by limiting who speaks with the victim at each stage of the process, who will be present during
discussions and/or interviews, and who will be the recordkeeper or notetaker.

In some jurisdictions, patients who are minors have fewer or more limited confidentiality rights than adults.
For example, in some jurisdictions, minor patients have the right to grant or withhold consent to a forensic
examination but not to keep the results of the exam private from their parent or legal guardian.

Involved responders should be able to explain the following to patients:

e Community-based advocates usually can provide patients with some level of confidentiality
(depending upon applicable jurisdictional statutes). It is important to convey to patients the scope
and limits of confidentiality of this communication. System-based advocates (such as those based in
police departments, prosecutor’s offices, or military installations) usually have limited or no ability to
keep information confidential.

® Traditionally, many types of communication have been protected from disclosure in court. These include communication between
husband and wife, physician and patient, attorney and client, clergy and parishioner, and psychotherapist and patient. Confidential
communication generated in the course of a counseling relationship has more recently been afforded some statutory protection. In
general, victim-counselor privilege laws enable counselors (such as community-based victim advocates) to maintain confidentiality of
information revealed to them. This does not usually apply to system-based advocates, such as those in law enforcement departments or
prosecutor’s offices. In addition to preventing counselors from testifying in court, many privilege laws extend protection to their written
records. (Drawn from Privacy of Victims’ Counseling Communications, Office for Victims of Crime, Legal Series, Bulletin #8 (November
2002), pp. 1-2.)
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e Absent a court order, patients’ medical records are confidential—exam facilities typically have
policies in place to protect these records. It is important that patients understand the scope and limits
of confidentiality of these records.

e |If the assault is reported to law enforcement, health care providers provide to the criminal justice
system information collected during the examination that is related to forensic evidence.

e |f the victim chooses to get an exam, but not make a police report, the evidence collection kit is
typically held in a secure setting for a period of time as determined by jurisdictional policy. Patients’
identity should not be revealed to law enforcement. Patients usually need to make an official report
by the end of the designated period of time or the evidence and information will be destroyed.

¢ Information that patients share with law enforcement representatives, prosecutors, justice system
based advocates, and adult/child protective services becomes part of the criminal justice record. This
record is typically available to investigators and prosecutors handling the patient’s case. It also may
have to be provided to the defense pursuant to the government’s discovery obligations® (although
prosecutors may request the court to shield certain information from the defense, such as history of
prior pregnancies, abortions, and STIs).*

o Each case potentially involves individuals from different agencies responding to the sexual assault
victim that may have their own confidentiality policies (e.g., school counselors and mental health
providers).

e Both prosecutors and defense attorneys can call witnesses, including responders, to testify in court;

e Court documents and proceedings are generally matters of public record, with the exception of
certain excluded materials (e.g., some states’ statutes prohibit victim contact information from
appearing on public court documents).

e Patients may at some point wish to view or obtain applicable medical records and/or law
enforcement reports. They should have access to such documentation, and exam site and
jurisdictional procedures for accessing this data should be conveyed to patients.

e Military members can confidentially® report being sexually assaulted to specified officials within the
military and therefore can be eligible to receive medical care, counseling, and victim advocacy
services without requiring command notification or triggering the investigatory process. This is known
as restricted reporting. Release of the information regarding the sexual assault to anyone other than
the specified officials who may receive a restricted report will result in the loss of confidentiality for
the victim and command and law enforcement will have to be notified of the sexual assault.

Consider the impact of federal privacy laws regarding health information on victims of sexual
assault. The Health Insurance Portability and Accountability Act of 1996 (HIPAA) Privacy Rule and its
implementing regulations (found at 45 CFR Part 160 and Subparts A and E of Part 164), established national
standards for the protection of certain individually identifiable health information created or held by health
plans, certain health care providers, and health clearinghouses. With respect to disclosures to victim
advocacy organizations, the HIPAA Privacy Rule permits hospitals and other health care providers to alert a
victim advocacy organization to the presence of a victim of sexual assault at the hospital without giving any
identifying information about the victim. Further, once the advocate is at the hospital, if the victim is informed
in advance and agrees or does not object, or the hospital reasonably infers from the circumstances, based
on professional judgment, that the victim does not object, then the Privacy Rule permits hospital staff to
introduce the advocate to the victim and share information pertinent to the advocate’s involvement in the
victim’s care. For more information on the ability of a health care provider to communicate with persons
identified by an individual as involved in the individual's care, see A Health Care Provider's Guide to the
HIPAA Privacy Rule: Communicating with a Patient’s Family, Friends, or Others Involved in a Patient’s Care,
available at http://www.hhs.gov/ocr/privacy/hipaa/understanding/coveredentities/provider ffg.pdf.

8 Discovery in a criminal case is the turning over of any evidence or information that the prosecutor is obligated by jurisdictional statute
or case law to turn over to the defense. (Drawn from electronic communications with Norm Gahn, Assistant District Attorney, Office of
the District Attorney for Milwaukee County, Wisconsin, during the fall of 2003.)

% Depending on jurisdictional law, law enforcement reports and reports of other governmental agencies may be subject to open public
records laws or Freedom of Information Act laws. In such instances, jurisdictional policy would govern when such information could be
released to the general public upon request. (Drawn from electronic communications with Robert Laurino, Deputy Chief Assistant
Prosecutor, Essex County Prosecutor’s Office, New Jersey, during the fall of 2003.)

L within the U.S. Department of Defense’s Restricted Reporting Policy, a military member may make a restricted report to a Sexual
Assault Response Coordinator (SARC), victim advocate, or health care provider.

48


http://www.hhs.gov/ocr/privacy/hipaa/understanding/coveredentities/provider_ffg.pdf

For more information about the HIPAA Privacy Rule generally, including the conditions under which other
disclosures are permitted, visit the Department of Health and Human Services Office for Civil Rights (OCR)
Web Site at http://www.hhs.gov/ocr/privacy/ for an array of helpful guidance documents and Frequently
Asked Questions.

HIPAA is not the only federal law that governs victims’ privacy rights. Agencies that receive funding under
the Violence Against Women Act (VAWA) must also comply with VAWA's confidentiality provisions. These
provisions require that a victim’s personally identifying information may not be released without a victim’s
written, time-limited, informed consent or a court or statutory mandate.

Strive to resolve intrajurisdictional conflicts. For example, maintaining confidentiality is often difficult in
isolated or small communities where people know one another or word of a crime travels quickly (e.g., school
campuses and tribal, military, religious, or immigrant communities). Special precautions must be taken in
these situations to preserve confidentiality. Every effort should be made to avoid conflicts of interest (e.g., the
investigator is the cousin of the suspect or the health care provider, or the advocate or interpreter is an
acquaintance of the patient). Give patients as many options as possible to avoid these dilemmas (e.g., allow
them to work with a different investigator or be examined at another site or by another examiner, if possible).
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5. Reporting to Law Enforcement

Recommendations at a glance for jurisdictions and individual responding to the sexual assault victims to
facilitate victim-sensitive reporting practices:

e Except in situations covered by mandatory reporting laws, patients, not health care workers, make the
decision to report a sexual assault to law enforcement

e Inform patients about reporting consequences.

e As aresult of VAWA 2005, many jurisdictions have implemented alternatives to standard reporting
procedures.

e Promote a victim-centered reporting process.

Many sexual assault victims who come to health care facilities or other exam sites for the medical forensic
exam choose to report the assault to law enforcement. Reporting provides the criminal justice system with
the opportunity to offer immediate protection to the victim, collect evidence from all crime scenes, investigate
the case, prosecute it if there is sufficient evidence, and hold the offender accountable for crimes committed.
Given the danger that sex offenders pose to the community, reporting can serve as a first step in efforts to
stop them from reoffending. Equally important, reporting gives the justice system the chance to encourage
victims to seek assistance to address their needs, identify patterns of sexual violence in the jurisdiction, and
educate the public about such patterns. Service providers should discuss all reporting options with victims
and the pros and cons of each, including the fact that delayed reporting may be detrimental to the
prosecution of an offender. Victims need to know that even if they are not ready to report at the time of the
exam, the best way to preserve their option to report later is to have the exam performed. Information should
be provided in a language victims understand.

Some victims, however, are unable to make a decision about whether they want to report or be involved in
the criminal justice system in the immediate aftermath of an assault. Pressuring these victims to report may
discourage their future involvement. Yet, they can benefit from support and advocacy, treatment, and
information that focuses on their well-being. Recognizing that traumatic injuries heal and evidence on their
bodies is lost as time passes and that they may report at a later date, victims can also be encouraged to
have the medical forensic exam conducted. Victims who are recipients of compassionate and appropriate
care at the time of the exam are more likely to cooperate with law enforcement and prosecution in the future.

Except in situations covered by mandatory reporting laws, patients, not health care workers, make
the decision to report a sexual assault to law enforcement. Health care workers in some jurisdictions are
bound by law to report some or all forms of sexual assault, regardless of patients’ wishes.® In the remaining
jurisdictions, no report should be made without the consent of patients. (Exceptions typically include cases
involving vulnerable adults and minors victimized by caretakers or other authority figures). All involved health
care providers should be aware of the reporting requirements in the jurisdiction in which they work.

In jurisdictions in which mandatory reporting by health care personnel is required, patients should be
informed of the legal obligations of health care personnel, what triggers a mandatory report, that a report is
being made, and the contents of the report. Patients should understand that even if health care personnel
make a mandatory report, they are not obligated to talk with law enforcement officials®

2 Some jurisdictions mandate reporting for some or all violent crimes, requiring health care workers to notify law enforcement in cases
involving a gunshot or knife wound, strangulation/choking, or other serious bodily injury. They vary, however, in whether they require
acts of sexual violence without serious physical injuries to be reported. Health care personnel should be aware that these reporting laws
may come into conflict with military policy allowing for restricted reporting for victims in the military.

8 Some victims may fear possible consequences of reporting (e.g., retaliation by offenders; rejection by family members and friends;
being discriminated against if they are males). Victims may have these and other fears because they are from populations with differing
sexual orientations or gender identities, or they are from racially or otherwise oppressed groups; they are inmates; or they fear being
deported or refused citizenship (in the case of recent immigrants and refugees). Some recent immigrants or refugees may fear law
enforcement because of past experiences of oppression by authorities in their countries of origin. In addition, many victims are not
willing to deal with the humiliation, loss of privacy, and negativity they perceive would accompany reporting, an investigation, and
prosecution. If an intimate partner or a family member committed the assault, victims may also be concerned about the consequences of
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States are required, as a condition of eligibility for STOP Violence Against Women Formula Grant funds, to
allow victims to receive examinations and to have the examinations paid for regardless of the level of
participation of victims in the criminal justice process. Documentation and evidence collected could be
invaluable to the investigation and prosecution if patients should report at a later date, which often occurs.
Patients also have the right to receive medical care for assault-related injuries and concerns, regardless of
their decision to report and/or have evidence collected, although the state is not required to pay for medical
care.

Jurisdictions need to consider the challenges of storing evidence in cases where victims go through the
medical forensic exam but opt not to participate with the criminal justice process. In some communities, it is a
challenge to find adequate space to hold evidence in cases where a report has not been made. For more
information on this topic, see B.6. Evidence Integrity.

In addition, under VAWA 2005 as a condition of STOP Formula Grant funding, states must also certify that
law enforcement officers, prosecutors, and other government officials do not ask or require victims of sex
offenses to submit to polygraph exams or other truth telling devices as a condition for proceeding with the
investigation or prosecution of the offense.

Inform patients about reporting consequences. Prior to making a decision about reporting, patients need
information about issues related to reporting. For example, they should be informed of the following:

e The process of reporting the sexual assault to law enforcement and the information that will typically
be requested from the victim.

e Procedures dealing with reporting in the jurisdictional protocol for immediate response to sexual
assault.

e Whether health care personnel are mandated by law to report the assault.

e The fact that the report will trigger an investigation. Depending upon the results of the investigation,
the case may be referred to the prosecutor, and the prosecutor may file charges.

e The