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Introduction? _
INAPPROPRIATE RELATIONSHIPS BETWEEN QFFENDERS AND EMPLOYEES of community-based
corrections ofganizations have emerged asa serious issue.? Among the most dangerous and destructive of these inappropriate

relarionships is sexual misconduct. The very namure of community correctons, with semi-autonomous employess, the -

increasing focus on a rehabiliracve rather than the punitive modd, the increase of offenders assigned w these programs, and
acuzal allegarions of sexual misconduct have raised the awareness of administrators of the need for action.

The bouom line: Sexual misconduct jeopardizes the safety of the public. Employeeswho compromise their professional .
ethics and responsibilities by engaging in inappropriate and, in most swres, illegal behavior, undermine the criminal justes "

system, furdher vicrimize vulnerable individuals, pur the safety of themselves and their peers in jeopardy;, and erode public

avaihblcinprevmﬁngmisco.nd\n&mmaymtuds:ibragmdcswba:aﬂ:gadommpubﬁgorwhmﬁdgadonhsbegm
Agency administators should be, therefore, proactive and agpressive in taking steps o prevent sexual misconduct. Otherwise,
they risk the insvimbic allegarion thar forces the agency into 2 reactive posture. )
This amide addresses:

* Definidons of staff sexual misconducr with offendess;

* Myths and realities of sexual misconduct in corrections;

* Narional developments thar have sffecred staff sexal misconducr with offenders;

* Stare kaws prohibiting staff seoual misconduct with offenders;

* Critica] issues for community commections: ‘

. Aabmagmcyadmin'm:mommnuk:wzddmandpiwmtmﬂ'smnlmimnduc;and

Defining Staff Sexual Misconduct with Offenders i

Sexual misconduct indudes 2 range of behaviors — from sexal innuendo, barassment, hostile wodk environment, o
incidents of sexual contacr and coerced sex and rape.

For discussion purposes?

Sexual misconduct indudes, but is not limited v, 2¢ts or artempes to commiir aces such s sexual assauk, sexual abuse,
mdhammdmmobmﬁmmnlgxﬁaﬁnnfmmypmxummbkmdwmvﬁm_ B
of privacy, behavior of sexual nanire or implication, and conversatians or correspondence suggesting a romanticor
sexual relasionship. Staff soanl misconduct is also behavior such as sexualized name calling berwren offenders, and
between staff and offenders, staff who “observe” offenders of the opposite sex during period of partial or votal nudity
for periods of time longer than necessary for facility serurity interests, saff having physical contact with offenders

cusside the need for searches and rebaed security funcrions, and s who make erplic comments sbour e physil

appearance of offenders. -

This definition it intended w highlight a range of inappropriate behaviors that are most often identified with sol

misconduct. Administrarors should review their state starutes® for additional inguage and adopt definition(s) thar are che g

Oﬁm&zm&ofmdua&rmphyesando&ndasdmmspeuﬁaﬂydsmhbdmdmmmnbkmd
prohibited. A critical first step in preventing sexual misconduct is defining it. Anagency’s code of conduct that directs saff
 avoid “over-familiarity” or “conducr unbecoming” in working with their dienss is insufficient w hold employees and
offenders, especially offenders under their supervision s just plain wrong, the absence of agency direction on the matter can
provide a convenient scapegoat for ignorance. This ignorance places the apency stalf member and the offender at risk.
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Myths and Realities®
Many “myths” have emerged abour staff sexual misconduct.

Mths
1.  Swmffknow their professional boundaries and have the skills m

eaforce these boundaries with offenders.

Focus groups of community corrections professionals, at all levels,
have revealed thar there is a critical gap in staff's ability to establish and
maintain professiomalism. That gap is that there is nora universally shared
andpubliclyadmovdedgadand defined sandard about sexal misconduct.
Shouid agencies have ro specifically tell staff not to become involved in
sexual acgvides with offenders under supervision? Apparently, they do,
Coramunity comectinns staff report they are unclear sbout their boundaries,
which are further bhurred by being responsible for increasing treatment
and counseling funcdons, rather than 3 strict supervision. As a resule of
unclear boundarics, and employees’ emerging role as helper rather than
enforcer, the “slippery siope” of seemingly minor indiscretions and
unprofessional behavior can result in soxual misconduct.

Focus group participants ako report thar training, both pre-service
and in-service, for employees in many states is deficicnt. New employess
maybcuninedmdxcnmsandbollsofﬂlcagmcyspohacsmdpapawod:
rcquu’cmcm; bur should also receive information about offenders and

skills needed w be saf: and successful. Too often new employees
don't know the significance of the abuse history of their clients and how
thar bistory will impact their supervisory relarionships Swff necsive
infomnarion not justabout work behaviors to avoid, bur what behaviors o
embrace in their work. Employees often Iook to supervisory staff in the
orpanization as their role models and menvors, and if the appropriaze behaviors
are not there, employees arc left to develop their own set of professional
boundaries. Supervisors often are unprepared or overloaded w provide

The mult-generanional workforce does nor share the same values or
echics This is neither good nor bad, just a starement of fact. Itis up o the
agency w define for 2l woders acecptable behavior and support that cdxical

2. Thisisamale saffffemal offender insuc.

Availsble data from instutional seings indicares tha, although the

. issue of sexual misconduc: emerged in women's prisons, the misconduct is
occurting on all Your quadams” - female employees/male offenders, femate
employees/female offenders, male employees/ female offenders and male
employecs and male offenders.” Therefore an agency’s strategic response
addressing and prevenring misconduct must include policiss that recognize
In some organizations, cross gender supervision has been blamed for
misconduct. While thoughrful deployment of staff, based on fiscal and

other management concerns, is 3 responsibiliry of agency leadership,
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banningaosgcnd:rsupetvxsionwiﬂmthahzﬂmﬁﬁnlmmnduak
may, howevet, decrease offenders’ smscofwﬂnaabﬂnymddmebylzsscn
soazl misconducs, but is not the answer®

3. Offenders consent to inappropriate refationships with employees.

Moz state starures, the policies in many agencies, and several count
decisions, do not aceept o recognize the ability of offenders w consent w
Hlegal or inappropriate behavior with employees. The custodial and
supervisory power thar comsmunity corrections programs and employees
bave over the offender - most clearly the power to request revocarion of an
offender's probarion or parole - makes the relarionship 2 grossly unequal
one. When that leve! of an imbalance of power exists, there can be no
copsent. :

4. Offenders manipulate inexperienced employees into compromising
A

In the current wodk environment, there are many staff char are
inexperienced with the offender populzrion they are assigned to supervise.
Offenders with long histories of physical and soxal sbuse, may view the
world quite differently than those who have not expetienced these evens.
These offenders present challenges to the mast seasoned corrections
professional. Agency lcadership has an obligation to prepare and supervise
all employess to understand these clients, and give these employess the
skills needed wo work with themn An exaise for misconduct cannot be thar
staff are ill-prepared or Too inexperienced for their responsibiliries.

5. Only new employees get invalved with misconduct.

There is no one profile of the saff person who gets invalved in sanual
tisconduct. In some cases they are staff who, for whatever reason, allow
their professional borndaries 1o be crossed, with serious ramificarions; in
other, rarer instances, they are “predarors™ warching for vulnerable vieris.
Emplayess who get involved are those who are newly hired, and those who
bave loag tenure with an organization. Exemplary employces get imvolved,
aswell as problem empioyess. Supcrvisors and marrapers get involved.

At the eonchision of investigations into sl misconducr allegagions,
agencies often recognize thar there were plenty of early wemings thar
problems existed, bin no one aced on these red flags.® Prevenrion indudes
making both staffand supervisors aware of the indicators, as well s the skills
and resources o aonfront the issues.

Realities

The reality of scrual misconducr is that the leadership of the
organzzaton sets the tone for the professional conducr of all employess. In
the absence of dlear palicy and procedures, effective maining and conmacy
management, misconducr will develop. The Jeadership of the organization
is responsible for assuring thar the euiture of the organizasion is healthy,




promotes professionalism, encourages and rewards staff’s ability to report
misconduct, ensures compctent investigations, and prevents the
development of a sexualized and hostile work environment. If staff do not
beficve thar the organizadion has their interess at hear, or if past ageney
conduct, whether real or pereeived, supports these bebiefs, a “onde of slence”

will develop. When established, chis code of silence is difficulr to address,
and it iphibits 2gency leadership from derermining whar is really going on

" inthe organization.

The National Scope

Several national and international reports bave addressed, explored
and investigated the issue of saff seual misconducr. While none of these
reports have specifically addressed community cormections, they are relevant.
Amum.ryof:hcserqmmlspm\ndedsothc reader will appreciare the
scope of this aniention and identify the porential impact on community
comecions.

* Fifty Smte Survey of Criminal ] aws Prohibiting Sexual Abuse of
Prisoners, Brenda V. Smirh, National Women's Law Center (1997).
This survey provided the first analysis of state stanutes’ prohibitions of
suﬁ’s:malmmmnducrmthuﬁ":ndm'lhssmdyenmmsdcmm

consent, defenses and penaltes.

* In July 1998, “Nowbere to Hide: Reraliation Against Women in
Michigan State Prison” by Human Rights Watch. The report
exanined numerous allegarions of retaliation against the firmalé inmanss L
who bad fled suit or complaines agamsttbe dqanrunen: foracrs of

sexan} miscondua.

* In 1999, United Nations, “Repart of the mi :
SmnsofAmmaonthcmecfdzmlmmmmmmm
and federal prisons” {pp. 55-63] was issued. T :
dnxmnlmmond‘nbysuﬂ'lsmdwxéd .
‘when compared to systems in ather indusaialized cox
aEundmmymmnxmommdudmgthe
misconducr between staff and inmares. 14

* In June 1999, the Unfted States General Aceo
“WommmPnson.ScnnlMiscond:nl:yCmmonalSﬂE;
jurisdietions, accounting for more than one-third of t toul | prizon
popuhuon,wmmndmd.’ﬂxcmponfounddmﬂn

wcr:sgmﬁmnﬂyhdungmmmg;mpnmngmnhoh- T
promdumforrqvondmgmaﬂegawns.pmc:durcforprﬂ:nng o

of these sannss, including scope,

® In December 1996, Human
Rights Watch organization
publiched “All Too Familiar: Seqxnl
Abuse of Women in U. S. Stare
Prisons.” This repore described
numerous incidents of sexual -
harassmenr, sexual abuse, sexua!
contact and privacy nohuom of

sates' Deparunents of Cooections.
The results of this Itigarion were
mduncn:ag:mu,mvolwng
extensive reorganization and
Theactions of the U. S. DOJ were
deparaments failed o sufficienty
proeect fernale inmates from senz)
misconduct by staff. 2 U

contract management. m/sconduct will devélop 7776? |
leadership of the organizadion is responszb/e for as-
suring that the cufture of th= organization is healb“y
promotes professionalism, encourages and rewards
Staffs abifity to report misconduct, insures competent
investigations, and prevents the development of a
sexvaiized and fiastiie work environment.”

S
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retaliation against those filing reports, conducting competent
investigations, maintaining records of reporss and investigadons and
tracking the progress of investigations. - ¥

¢ in 2001, Amnesty International published “Abuse of Women in
Castody — Sexual Misconduct and Shaclling of Pregoant Women:
A Stare-by-State Survey of Policy and Practices in the U. S.” This
report expanded on Al'S 1999 report “Not Parr of My Seatence;
Violations ef Human Rights of Women in Custody” through a catonal
review of policies relaring 1o the mreanmént of female offendecs, with
emphasis on the rreatment of pregnant offendess,

Clearly, the 1990s creared an awareness of the problem of sexual
misconduct where an imbalance of power exists — in the military, in religious
instimtions, in high schools 2nd colleges, and in prison and jail sertings.
Currendy, forty-seven of the states have passed laws ariminalizing sexual
relationships berween staff and inmates (also Puerto Rico, Federal Burean
of Prisons, and the Districr of Columbia).” This gumber isan increase from
32 stares with legiclation in 1996. The Associarion of Stre Cotrectional
Administrarors passed a resohution in 2000 declaring zero wletance for staff
sexual misconduct The National Sherifs' Assoctation passed 4 resalution in
June 2002 supporting efforts by sheriffsand jail administrarors w aggressively
address misconduce.

Litigation regarding allegations of misconduct is increasing, Seldom
docs 2 month go by where lirigatian is not initiared, or a cour ruling
made.* Although the U. S. Supreme Court has not dealt specifically with
this issu¢, many lower federal courts have,

Whﬂefewmagususeonlytherhmtaﬂmgmonmpmmmpohcy
development and tzining, the interests of plaintiffs’ atromeys, the courts,
as well as the appalling treatment of offenders in regard i sexual misconduct
should provoke agencies 1o action.

Legislation
Anodmrouwomoﬁhemmedamuonmmﬁ'mnlmndm
contact between comrectional staff and inmates. ™ In the cady 1990s, few
sazes had laws specifically prohibiting sena] contct betwen comections
staff and inmates® In the absence of such starutes, many incidents of
soxmal misconduct could not be prosecuted under existing general sexual
assault satites where consent is a defense 1o the conduct. Often, involved
staff chaimed that the inmate had eicher enticed them or had consented w
the conducz. ! States enacved laws, often in the wake of visbie incidents,
prohibiting any sexual conmct berween prisoners 2nd saff 2 These laws
differ in their coverage — some applied only 1o prisons or other detention
facilities,™ while others cover prisons, parole, probation and work release
programs. ® Still others covered juvenile facilities.? Some states took the
approach of covering anyone under custody or authority of law®
" A cursory review of these laws makes dear that sres efther have or are
moving to cover the conduct of community corrections employees. Existing
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legislarive language that refers specifically to community comrections agencies
or seeks to cover anyone under custody orathority of law casts a broad net.
Currendy, with no revisions, community cotrections employecs could be
subject to criminal penaldes for sexual abuse of pffenders in 27 stams. ¥
Howzver, 2 number of issugs remain dmmvuyspeaﬁcmdum:of
COMMURILY COrTections agencies. Fxm,mnyofthscmmusreqmmd’n:
the comrectional officer have direax supervisory or disciplitiary auchority over

the offender? It leaves open the possibility that relationships between
offenders and other community corrections staff whio are pot direcdy &
mpavxsmganmmmemuldmg:g:msmalmdodnmnmm;f S
While swories abound of correctional scaff — bodh ifi facilities and in f’;- T

mmmmntyoontmonsagmacs-whohzvegon:onmhzvc‘ Y
ﬁ:b:rormodwchﬂd:mwnhoﬂ'mdcrs.andmany &wzgmcxsha
dwclopcdpohqcsmadd:&dmcsxmnons. :

berween offenders and probatinn 2nd parole am.hnnnm arcoffimitin ©

their samtes. Forcamplchvadashwprohnbmngsnﬁ’smnlmnmndu:t, e

“d’mspeﬂﬁmnycthtspunleandpmbamnﬁommmngd’_: ; ’
Mdmmsdicm:ofsunshlmSouﬂ:Camlha:ba:hﬂnco&ﬁd** .

sanctions for false repo-ting. South Casolina’s sature provides thar any
“person who Jnowingly or willfully submirs inacaurare of unerathful
information conceming seaml miscondua® a.nbcmpmmedfmupm: ;
oncym”Thuesmmushaveachlﬂmge&'ea:onrcpdmngby oth staff

Emﬂyd:catgmmmm]mﬂmpamkandp:&mmagum '
find themselves under may dewermine the application of these bws -

pmhibmngsuﬂ'mn]mxsmdemyofdxmmonlymath: s

departments of correcrion *! If commumity corrections agencies are scparare,

parof the Department of Public Safity™ o parsof the ours, dere ciaybe.

separate sanctions or 0o sanaions 3z all. Because some parcle and probation

officers are licensed social workers there may also be licensing ramificasions:

forsm:almmmhawnhoﬂ’udas.Tbspommlhnmdﬁrathomugh
review of your stace baw, zgcncypohcxsandh'.tmngmguhnons.

Community Corrections Enwronments ‘
Thcmmnuuuqmmmahnd'dﬂlﬂlgs
™ administrators in developing policy and practice © address saff senual
misconduct. There ase significant differences between communicy
corrections and oradiionsl institurions in, among otheratezs:
* orgehimtionz] srucnire
hum!mﬁ
* roleanonomy;
* employees’ am:smconﬁdmnalmfonmnonabomoﬂi:ndcrs
* need for quality supervision of treatment and counseling
responsibilides; and
* extremely high caseloads.

A]&mughth:mmzpmyofmrcuamdoﬁ'mduswmevmnnﬂy
rewrm o their communites, many under some type of correctional




challenges 10 staff who are not knowledgeable about the impact of an
oﬂ'mdu-'sabmchimdswﬁxammbchaﬁo;pardqﬂaﬁybduﬁormmzd
authority figures.

As with instirutions, it is imporant to consider the inclusion of
vohunteers, contracors and third-party providers of services in policy
development. With organizations expetiencing budget shortfalls and the
inﬂusodrtliancronpﬁvz:epmvidm, th:imbalmofpovmispmt
with the same potentials for misuse.

In the Comm unity

For purposes of discussion, the following are examples of areas for the
aaention of adminiserators. The list is not intended w be exhavstive, bu
: inwlddmdlamgen:m:dﬁnkingand disaxssion regarding the poreniia)
forand the impact of szff sz mimondxuvﬁd:inawmmﬁymnecdom
environment.

Legisiation, Policy and Procedures
Ofdxcé?mmtha:hzveuinﬁnalizedsaﬂ'samlmisconduc:inan
hsdu:ﬁoﬁdsaﬁng,ﬂm’mmmdmmdmmmmmﬁym
ini: rsmus:assawhcdxapoﬁdcszhataddmmﬁ'sannl
misconduct are fully relevanr 1o the communirty correcrions environment
and enforceable,

Orgarizational Structure )
Uniquc]y,cumimni:ymrmionsmganizaﬁonsﬁllinawidevaﬁay
of organizational strucrures — incuding the cousts, county government,
sheriff’ deparmment, state dcpmmtofcom:cdon,mgovcmmmt
functions within another agency or some combination thereof. These

variations give risc w challenges in

Agency Qutture
Aﬂconecﬁomlorganiudomhmeaaﬂmmﬂmisunique,mgardlm

of whether they are instiuional or community environments Many

demengs ufadmrcmpouidvcfurd:corp.n'm:ion, bur issues of sexual

other institurional sertings. When an agency adnﬁnisumnrnhssupsm
address staff socual misconducr, the organizaton’s culture needs to be
analyzed and addressed in the swrategies. Unaddressed, the potengial for
soxual, as well as other mésconduer, is great. The opporumitics for systemic
misconduct may be somewhat different than in an institutional serting,
Buc the dynamics of sexual misconduct - abuse of power and breaching
professional boundaries ~are consistent.

Emzz:;ana'meesszbna/Boundane

misuse of relavionships and informarion. Staff using these twols ofien do
Without appropriate supervision increasing the potentia) for dirninishing
professional boundaries,

Pawerandﬂuw/myaf Community Corrections Staff
Staff performing community supervision funcrions geoerally work
quite independendy, asuming sole responsibility for the caseload, with

PnbrorCulTentPEIsanalCanEa‘MMOﬂbm
ltis rue in many commumitics thar ity comrections
hmhdpﬁorrd:ﬁomhqnwhho&ndu;hhsmpﬁmdmm
mffandoﬂ:mdcsmzyhavc@ncmsdmolorworlmimgﬂhﬁsdu&
chﬂdrmnuybcimohcdindxmau:iviﬁqﬁuqum:dmm im

2 minor concemn, orevmaooepwdaspmofthcdaﬂywvﬂdngof:bc
mhmﬁmvhkamwnuinmmxdaﬁngpnfcmbmlbmdaﬁs
and opens the saffup 1o fursure favors requested by the offende.

Most community corrections organizations have work rules thar
dmmgemprdm'bnpmnlrdmomh;psbetwmmﬂ'andoﬁmdm.
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A Success Story
One organization overcarmne these
obstacles when faced with public

allegations of saffseqial misconduce- |

and the allegations were true. Their first
stép wasto develop theagency’spolicy |
regarding zero tolerance and overcome
staff resistance. The agency provided very
 specific training and policies on staff
seaual 'miscchduct, and '(:le‘arl’y

- Newdy hired stzﬁ'mcewe:ranmngﬁ'om

. expenienced staff eplaining thé damage
to the work émironmeitwhen vidlag
aré allowed £o continue. Finally ahd
impoetantly, the Uammgcavers howand
whyiriternal affairs invisstigationg are

-

condiiceed. Marny s:afFare.uqaware of
how asstepsif mést gendys
internal irivestigations processan:
acmallygeared at prouzcnngstaﬁ rither
thai beirig Foutto get"smﬁ' mgardles
oﬂ:helrgu&. Inmamwer&a'w orented
o thé agéicy’s palices and procédiires.

- :npre-serwcga.ndm—semceu"mnlngto
support this poliéy.

" Congact Sheriff Beth Arthur, Arlingion
Coutty, Virginia, Office of herif
bardiur@co adington.va.us

. o/
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Howwa-.somecommunny comactions smﬁ'}avcargua:!dnthawngapusoml !Ehnonshq)wxdi
anoﬁ:cndu'd:atdrydonotwp:rvsc orhavmgbemmcunknamngym}vuiwxduan offender
under supervision, should not be characterized as misconduce. Agencies misst articulire clearly .
whar activities are prohibired and thoughtfully address areas thar can arise = subjects which te.nd
10 be ambiguousin a communiry corrections sewring.

Administrative Leadership and Support
Thcmpaaofmﬁmnlmmnd:nonmmgnmnmmdmmg, !
sexual misconduct often starts with small, seemingly harmiless acrians, which if
diminish the cecurrence of incidents. Supervisors need the time, rilent
managedmrsubordxmmsuﬂ"Oﬁcnpanofdnsequmnsmng ,
are clearly “strerched 100 thin”  provide quality and timely supervidior.
training and support, seff must be ecncouraged and supported ro openly
challengesand the potential professional compromises inherent in su
mstirutions have publidy artempted 1o meet these challenges, focu.sgmup
forth:pu:posenfd:scmngthummmmmmmycomm&m
smnlmmcandmxsdxscusa:lwnhmthccommunnymmomms ‘ v D
nochiave sulficient informarion w address this issue. Organizations must di mesouressto. . L
mmdsuppor:mpcmsorstobcbo&v;ghmmaddrmngm&'smnlmnduc:andto‘
provide saff with the tools to do their jobs professionally. ‘

Administrative and Political Issues :
Staff sexual misconducr issues may be less defined in the comen
policies may present challenges to effective reporting, investigating and the
pmmaﬂ:gedvmms.l-ﬁnngmmhrckmunlymphamzynmbcmﬁaeqt
conflict in policy regarding off-dury bebavior, or dewermining whethera
maﬂy:ppropmmmwoﬁuﬂmwmy&mbymﬁmw arpai

Wum&ﬁrmmm&ﬂg&mwm
Mmymmnmm:ymnso:ymomhmmauﬂmuymmoruvmaﬂm
have no investigative protocols and often must assign their own staff, many of who are ot zined
investigatoss, and who must add an investgarion m their already overburdened work schedule.
Some organizations have informsal amrangements wirhin their larger organization to conduct
investigations. Some ageacies may rely on outside law enfbroement agendies or areate 4 aemozandam
ufundmndmgmd:an entity to perform investigations. Without a credible and consistent
investigation process, dlcqnnhtyofmvsugammnundemnnd:ndsuﬂ’andaﬂcgpdmmwm
hnvchdcmnﬁdmmmthcpmlfsuﬁmdaﬁmdmdonotbdmm:h:mgmve
process, they will be less likely to report, and a code of silence will flourish.

Cnluumgmdnnmnmmgchnmaﬂgﬁmmdﬂndngsisoﬁmmiﬁingwﬁmmumy
corrections enviroaments. The sructore to adecuately develop and kesp information, which ofter
may notappearm bexdemtorevmmnnemd,xsoﬁ:nmn—enmtw;dwamndﬂnywdz
exxenr of presence of the problem.

Administracors in communiry corrections organizations must begin the process of addressing
staff scxual misSonduct with offenders. Many lessons and resources can be deawn from the peison




2nd jaill experience. The unique ofganizationa] soructure of many community
organizarions will present challenges ro effectively addressing misconducr,
with union, staff and political barriers 1o overcome. As nored previously,
administrators can be proactive or reactive. The proactive approach lends
isdlf to preservarion of the agency’s repuration and integrity, assures
protection for staff and offenders, and allows keaders ro develop cheir own
sohstions, rather than having solutions thrust on them. As one sape
correctional administrator observed, public allegartions about staff seaml
misconducr with offenders are nor career builders.

Preventing Sexual Misconduct

Anagency with the best policies, procedures, training and supervision
mzxy well recrive allegarions of sexual misconduct by staff. That is a fact of
life. Bur the agency thar has proactvely pursued policy development and
waining is certzinly in 2 better position to address allepations. So, whatare
the prevention straregies’

1, Establish a 2210 tolerance palicy.

Wiitten policy is the best offense. This proactive smategy is builrwith
the commitment 1o 2 policy of zero tolerance for staff ssaal misconduct.
This commitment must be clearly role modeled by agency leadership,
through public statements and 2doption of concise and descriptive policies,
Without all three — public staemens, policies and setring the czample—~
staff receive mixed messages. Even model behavior is not enough when
wrinen policy does not edst,

¥ personal inregrity, public safety and professionalism are noc sufficient
reasans to adopt zero tokerance for staff sexal misconduc, then vicarious
liability should be. Vicariouis liability is created when:

Someonz else (much &5 a sgpervisor) knew or showld have krown whar was
acesorring or about o ocew, but did nothing 1o correct the situation, and
thar lack of action was the proximane caxse of subsequent harm, infury, or
death,

Vicarious liabiliry® can resulr from the failurc 1o train, negligent
supervision, or negligent hiring or retention. Under viazious liabikiry,
administrarors ate responsible for acivities within their organizarions.
Administrarors who develop elfective policy; who sy abreast of legal fssues,
who assess their organization’s valnerabilities and address problems as they
arise through reprimand, training, investigation and sancrioning, will have
aﬁ:grmdunaofmxhnngthﬂnr‘vumdthmagmesﬁom
individhal saff members actions.

Gaining staff support of the zero tolerance policy is a challenge for
some agency administrarors. Getting staff to see what's in it for themn is often
the first question needing to be overcome. Seaff are usually suspicious and
unmxsﬁngofdxeinmnlinvsdgaﬂveprooss,andsecfewmnsmﬁsk
becnming 2 sniwch. The “wall of sllence” exists in many organizations, where
:bcagencysmfomnlaﬂmnpmmmﬁ'whoscbchzwonsou:ofsmp
with agency policy or the law.

2. Define prohibired behaviors.

Spexifically defining prohibired behaviors is essental to insuring
education of staff and offenders, as well 2s prompring compliance. Without
knowing the specificagency policy on what constinutes miscondact, it is
difficult to hold staff and offenders accounwble for prohibited actions.

3. Require mandatory reporting by employees.

Agencies that have been successful in addressing misconduct report
that raquiting staff to report suspicions of misconduc is an integral parrof
their prevention smaregics. Most agencies require staff to report suspicions
of liegal acrivities, but in the casc of staff sexual misconduc, the adminiserazors
need 1o assess whether they believe thar they are recetving repors.

4. Review all policies o insure they are consistent with and promote
2ero talerance.

Adopting a single policy is a first step. Agency adminiscrators should
also examine i their ntbapolmsmdpmcedumsupponmtolmmcm

thewor »

5. Develop oramend contracts for services that require the conmracror
wadoprzero velerance, agency definitons, reporring requircments
and protection for the agency's diens of contractors who arc accused
of misconduct.

‘With many services in commuunity corrections otganizations provided
by third party conwaces, agency conmacts must include requirements for
contractor bebavioss consistent with the agency’s defiuitions of sexual
misconduct, sate law, as well 2s mandavory reporting and coopesation
during investigations. Requests for proposal for services should include the
agrncy’s zzso wlerance policies and definitions and require the incorporation
of these policies in the final contract language. It may be possible o amend
existing contracts for services to roquire the contracor to adoprprococols o
preventand address misconduc, and define how the agency’s disns will
be proveceed from contracrors accused of misconduct during the investigarive
process. Contracys shovdd inchude lnguage that places harsh penatries for
inappropiiate conrracmr behaviar, consistent with the agency’s penalries, as
\wllasthcmansbywhndnbcagmcymmmmnmcsdnrvnlm
the agency’s 2ero tolesance policies.

6 'limsuﬂ'notmlymydngpolmndpomhu,butabeqmp
themn with the skills and knowledge they need 10 supervise offenders
on their caseload.

Staff frequently Jearn what not o do in the course of their job

responsibilites, but ofen don't receive formal training on whas to do.
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Miranda v. Arizona, 384 U.S. 436 [1966):

{fFan irvestigation involves possible crimi nal allegations; and becomes accusatory,
thien Miranda rights apply.to all parties. Those panties are protected from making
sélf-incriminating statemeérizs under coerced conditions, nd without properiegal

advice and representation.,

When the investigation or interrogation reaches the poirit where the responident

(person under investigation) may be making seif-incarhinating statements, he/
she must be adwised oftheirrights under thé Constiuton as defiried by Mirdmda.
It is highly recommended o include a written form, delineating the Miranda

warriing, signed by the respondent and witnessed by at least one investigator.

Garrity: v. New Jersey, 385 U.S. 493 (1967):
In Garrity, the Supfemé Court decided a casewhere police officers were ordered

- and compelled by internal investigators, with authority of 2 NJ. stanite, to give 2

statement about alleged conduct. The officers were told that ifthey did not make
thie starement, theywould fosé theirjobs. Thie officers gave the statemerits, which
wiére lazer used to incrimifate them in a éximinal prosecutiof. The coiit found
that stares have the right to compel suich statéments as  conditiof of empléyment,
bur such statements canhot b uéed against officers in criminal prosecutions.
What does this meah for-coméctions adminisrators and investigaitors?

» Starémients can only be compelled as & ébnd:ld'bn_ of continued employment if’
thert is imrtinity from ising the stateménts to self-ncriminate in criminal cour.
+ If th resporident sff mgrnbsr is grarited imiiwnity, biue réfusés w ariswer
spedific quiestions as part of an administrative inquiry, dirécdy refaréd tw official
disties, the respondent iy be dismisséd ot suffer discipfinary consequenices for
@'ﬁﬁg-td_ answer.

» Ifthe respondént saff memberis granted isnimunity from crifninal prosecution,
arid the staternent given privides probable cause, adniinistrative sanctions are
allowsd,

Heis highly recommended thaz Garrity warnings be given in writing and signéd by
the respandent staff membér with at least one witniess.

i

Perspectives Sprng 2003

Traiping samff abotie the agency’s zero tolerance policy
and reporting procedures is critical. As ridical s giving
suaff he skills they need o effectively supervise their
clienc cascloads. Role modefing and mentors can assist
both new and longer-term staff as they face the daily

challenges of their workplace. Agencies should also -

consider vrienting staff o the intemal inyestgadve
pmcmasammnsmgamthesta& understarding

and, hopefully, confidence in the' proces Thxs n .

confidenee is aitical w rq:ornngsuspmons.

7. Onunoﬂ'mdcsmddmﬁmiﬁsmﬂxagmy' “;7- L

andpmmonsagmmhm.

d:ﬁmnonsfbrtheam:pubkandumpﬂbkbchawo: ,

by agency employess during the coursc of the

supervision relationship. Only through mrg:tu.‘l
education, with mulriple reporting points and
guaranters against reraliadon, cn admmm:msm ,
credible and full information.« | -~ o
Many agmnsandswﬂ:fardmanw :

mungaboutmﬁ'malmnduq,wﬂl ivieand

encourage malicious and deliberacely Glse allcgations
byoﬁmdasagmnsrsa&'wnhwhomdno&ndn’s:b“

t0 “pet cven.” Agencies with aggressive policics reporc

this infrequently occurs. The real danger isto allow this ¢
fear w prevent the development and enforcement of 2

2to tolerance policy; or o resort to a wasered-down

approach that can leave saff and offenders more
oonﬂnedandund:hsdimcmn.Agmac_sm\xahobe
dear in distinguishing berween malicious allegations
andaﬂegmmforwhnd:npmobormngmdm
could be found.

Prevention is a multi-pronged strapcgy. Critical o
this discussion is that agency options diminish when an
allegation is made public. Proactive management before
an allegation savfaces means adminisgranocs cau plota
defiberane course of action w achieve prevention through
dcvelopmcntofpdwandpmcedu.rs,mmmgsuﬁ
aricnting offenders and defining the investigative
process, .

Investigations
corrections professionals regarding staff sexual
misconducy with offenders is the investigarive process.




Because there 'are many different types of organizational
smuctures, it is difficult to present a single investgative model
that fits each and every organization. Managers are faced with
the tzskofdevclopmgan investigative process specific to their
pardcular agency’s organizational soucrure, state starute, or
administrative regulations. Designing protocols and wiiren
mernoranda of understanding with outside organizations who
will investigarcallegarions (L. state police, Jocal police, mspector
general, exc.) are also recommended.

There are, however, a fow besic prnciples of investigating
allegations of staff sexual misconduct thar apply across the
specruam. These elements can be included in memoranda of
agreements thar agency administrators wish 1o condude with
investigating agendies, if other than thair own. These elements
inchude:

* An investigarive process supporeed by written policies and
procedures that require thorough, timely, and fair
invesggations into allegarions of staff seasal misconduct
¢ Investigarors who are specially trained w handle these
sensitve and crirical investigations;

= Anintemal investigative process dearly underswod byall
staff and offenders o eliminate the air of prystery and fear
which often results in the smengthening of the code of
silenos;
and third pardes thar provide a safe atmosphere for those
who report allegacions, assure protection from rewaliarion
and provide for appropriate handling of false allegadons;
and

¢ Cross training of personnel from other agencies who may
be investigating allegatians of sexxal misconducr.

Each agency should consider esmblishing jmvestigative
protocols before allegations arise, whether or not another
organization will be the investigating body. At 2 minioum,
these protocols should address

» How reports are received and processed;

* Prliminary inquiry procedures;

¢ Identifying, collecting and preserving evidence, mdudng

chain of custody;

* Who investigates cach type of alkegation;

¢ Procedures for notifying suff and offenders of an
imvestgarion, whiere required by stare law; adminicrrative
regulations, policy, or collective bargaining agreements;

* Medical and mental health interventions, as needed, for
of saff to employes asdistance resources;

* Reassignment of staff and offenders, if necessary, during

the investigzrion;

.

The National Institute of Cofrections has condurted trdining for several
years entitled “Staff Sexual Misconduct with Inmates.” At the conclusion

of that training, participants are asked 1o list those behaviors that they |
now see as RED FLAGS — everits, actions of activities that should have :

tinped them off sooner to the possibility of staff sexual misconduct.
Some of thes red fiags are rélevant in the community corrections setting:

* Over-identifying with an offender or their issues (i.e. blind to
offender’s actions)

* Horse-play, séxual interaction between staff anil offender

» Offender knowing personal information about staff

* Staff isolation from other staff

* Staff granting special requests or showiitg favoritism

. Staff spejljﬂihg an unexplainabte amount of time with an offender

* Offeridef grape-vine, rumors

* Staff ovérty concemed asout an offender

* Diastic behiavior chiange on the part of an offender or staff

» Staff confrofiting staff over an offender

* Staff/dffefider iriproving fiis/her appearance, dress, make-up, hair

. St..iiﬁ’ can't attount for time

* Staff's Tamily héing involved with offender’s family

* Staff in personal crsis (divorce, il health, bankmntcy death in
fariy) o |

» Sff who consistently work more overtime that peers and who
voluriteers to work gvertime .

» Staff tiaving excessive knowledge about an offender and his/her
Tamiity

o Staff intervening. or helping with the offender’s personal life, legal
affairs

® Overheard conversations between staff and offender which are

sexuatized in nature, or refer to the physical attributes of staff or :
offender ;
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+ Formatof the repors

* Timdines for completion (generally);

* Pointof contct (person) berween the investigators and your agency;

« Confidanialiry of information;
* -Access to agency personnel and offender records;

* Interview protocols for stff, offenders, and third parties, including
when mental hezlth practitioners may be helpful 1o the invessigation;

* Use of covert equiptnent, surveiliance, erc;

* Producrion of evidencr {fiscal, physical (DNA), telephone records);

* Esmblishing parmerships with the exrernal investigative body and
outside agencies, such as prosecurors, sareand local law enforcement
agencies, hospitals, advocacy groups, exc.

Many of these mvestigations involve buman interactons at their worst,
as staff are alleged to have compromised their integrity, and possibly, friends
and co-wotkers. The invesdgaror must have an understanding of these
human dynamics and how they affeer communication, pardeulary during
inical and follow-up interviews. The investigaror myust also bedble w handle
the potential of etimimally prosecuting 2 fellow employes, and even somenne
ofhigher rank. The investizator mustalso nnderstand how the abuse hismries
of offenders will impact an investigation. Investigators must be skilled a
assassing theimpact of post traumatic stress disarder as investgarions progress,
and understand how and whm to invalve mental health professionals w
promct vulnereble vicims and o enhance the investigative outcome.

Community correcrions personnel have idencified investigacons as
Thisis especially true when dhey don't have the aichority, pessonnel, mandate,
orskills vo conduct a amely; credible invesdgation. Those outside agencies
who may be required or assigned w investigaee allegations are often
uninterested in prompdy pursuing allegagons, or theis lack of knowledge
and offenders are watching this drama and 2scertaining for themselves
whether investigation of allegations and addressing misconduct iS really a
priogiy for the agency:

Summary and Conclusions
mvsupnvepmc:sordcvdopmoﬁnvm:gmv:pmmls thorough,
timely, fair and comperent ineestigations; training for all levels of o the
issue; offender orientation/tzining — these clements will support an

organization in its efforts to not only prevent staff scasal misconducrwith
offenders, bur also effectively manage allegations to protect the integrity of
the crganization and s st

Resources

The National Instnue of&nmomhsmwmﬂywhbkm
communmity corrections administrawrs. Some of these resources are on NIC's
website, www. nicicorg. NIC also has funding available for on-site technical
assistance and maining. For more information, concr Allen Anlr, Ph D)., Chief,
Special Projects Division, Nadonal Instinsre of Correczions, aaule@bop,gov.
Orher resources have been noted and ﬁ:otm:dd:m:ghmndmumdc.

Endnotes '
'Th:soumcm:mulﬁordnsamdewasgzdm:dbyﬂ:cﬁ:mefh _
Iraovative Public Policies, Inc., dunngdfvclopmuuofaNmumllnmmcnf
Carrections (NIC) fund=d projecss {Coopesative Agreemiencs 01P18GIRS,
DIP18GIRS, Supplemenc # 1, 02P18GIR4, Suppl:mmt#z]mpmduc:u:mmg
nmﬂumfmagmcypcmnnclchatgedwnhmvwgmngaﬂ:gmmsafsuﬁ .
smulmzsmndmmd:umns,mdpmﬂcmmgndu:hmdm &
The Center for Innovative Public Policies, Inc. would ke w a¢
work of NIC, usstzﬂ"mdmunmmmxlamswbohntpmndailadeuhxp
and support of the field in this important public initiative. Rox more inforressan

aboutdmmb)en,ormobmnNTCmchmalmmdlorm:mngplag o 5

see the resources section of this ardde. :

¥ Sec Smith u Cockran, 216 F. Supp.2d 1286, Squbahukamrzmi
F2d 1413 (Sth Curruit 1992).

3 Sex Brenda V. Senith, %&&&mqqf&w&nmllm.ﬁuhhmg
the Seeual Abse of Prisoners, 2002. [bercinafter Fifty State Sutvey) See abso -
Trzining Program, Invesigating Allegations of Saff Sexnl Misconduct with
Inmaces, July 7 - 12, 2002, wwwdmmedul&aﬂtylmdﬂ%mnﬁﬁn _
for an elecrronic version of this document. )

‘MMM&EMMRMWMMMA
and Lany S. FudmNanomllmmofComMgtmzooz.Thn
domm:naﬂhbl:nww.nppmg,andwﬂb:mahbkdumgh:hcmc

¢ See also, [nvsngnngAﬂ:ganmofSuESmdend\mMylhs
and Realities,” Susan W McCampbdldem&ahPm.Sba#,
November-December 2002, fwwor.cipp.org/sexalfanice2.pdf]

? A description coined by A. T. Wall, Direcxos, Rhode Ishand
d&um&c*o:heNmnmllmJCumvﬂum
Decernber 12, 2002, wawnidc.org,

* Brenda V. Smith, Warthing You, Wanching Me: Judicial Repornies to Cross
Gender Supervision of Prionos (fortheorming 2003) on file with 2urhor '

* See page 35 for a list of "red flags™ developed in NIC's tedining work with
of Cotrections, aud Teena Farmon, Califomis Department of Cocrections (reximd)
for their work in this area.

19 Sex also "Senal Misconducr in Coerecoions,” by Elizabech P Layman,

Y Homan Rights Watch, Women's Rights Projece: A Too Familiar: Socual
Abroe of Wamen £n U. S. Prisoms, 1996. werwhrw.org,

- B UL S » State of Michigun, Civil Acion No. 97-CVB-71514-BDT (ED.
Michigan, 1997), U. § a Seatr of Aricona, No. 57-476-PHX-ROS.

 Human Rights Warch, Nowbere to Hide: Resaliation Aguinst Women in
Michrigan Siate Prisors, 9/98. www.hredfrepors/98/women.

* United Nations Ecocomic and Social Council, Commission on Hurman




Rights 55th Session: Inregration of the Human Rights of Women and the
Gender Perspective: Violence Against Women: Repor: of the Special Rapporteur

on violence against women, its causes and consequences, Ms. Radhika

Cootnamaswamy, in accordancs with C iecion on H: Righss Resohsdon
1997/44; Addendum — Report of the mission w the USA on the issuc of
violence against women in srate and federal prisons: E/CN.4/1999/68/
Add 2GE.99-10012(F), 4 Jan 99. weww.un.ozg/pubs.

¥ United Stamues General Accounting Office: Women in Prison: Soaal

Misconduct by Correcrional SsffF Report 10 the Honotable Fleanor Holmes
Norton. House of Represenmrives; GAO-GGD 99-104, June 1999.
WWW.g0a.gov.
% Sec also, United Smrues General Accounting Office, Women in Prison:
Iouss and Challenges Confrorting U. S. Correctional Sysiems, Repon tm the
Honorable Elcanor Holmes Norron. House of Represenmatives GAO-GGD
00-22, December 1999, .

7 The states currendy withonr specific smumes are Vermont, Alabama
and Oregon. Op. Civ, Fifty Suaee Survey of Crimine! Laws Prokititing Sexua!
Abwsz of Prisons.

* Kristine Mullendore & Laurie Beeves, Sexually Absused Female Inmazes in
Ssase and Local Corrersipnal Facilities, 1 WomeN, GIRLs 8 Criv, JusT. 81-96
(Ocr/Nov. 2000) (providing thorough case summaries of recent lidgation
involving sexual abuse of women prisoners). .

”&meum%qus@ww'

Probibiting the Socual Abwse of Prisoners (2002) [hereinafoer 50 smte survey
2002).

* Az present, only chree sures ~ Alzbama, Oregon, and Vermeont - bave
not enacted legistation specifically probibiting sl contact berween swff and
inmares. Legisdation in Vermont is pending, Se¢ 50 STATE SURVEY 2002,
supra note 1,

P Sec e.g., Carvigan v Davis, 70 E. Supp 2d 448, 451 (1999) (ciring
defendant’s asserdion thar his sexual activity with the phineiff was not only
consensual, but that she seduced him); Long v MeGinnis, 97 E3d 1452 {6th Cir
1999) {aBeging plaintiff's cansent 1o sex with male inmare); Freigas 1 Auk, 109
F3d 1335 (8th Cix. 1997) (notng thar if a state legishame’s meacment of the
injury is de minimis— in thar sancrions for crimes are relatively bax — it will resuly
hd:miaiminwimutr’n!wh:naﬁda&mofdukwkaﬂegcd);ﬁbwu
Goorz, 981 E Supp. 14D (WD, NY. 1997) (ruling that consensual sex engaged
in before the enacrment of New York's law characierizing such activity as
that operatss 1o make “consensual” sex a shaem).

2 See Smith, 50 Saawe Sarvey 2002, supra note, 2 3 (potmg thar CoLo. Rev
STAT. §18-3-404 (Wes: 2000) provides that any acvor subjecting any person in
custody to any somal contact is guilty of anlawful sensal condnct.)

 Ser id. at 15, 22, 26, 29 (Idsho, Louisiana, Masachuserss, Missisiippi,
b&wYmk:nchnnsylwniamamongmwbh:v:mmedlegHaﬁon
probibitieg sl contact with inmares only in prisons or dersndon serings).

M Ser id. at 13, 20, 41 (Georgia, Kansas, and North Dakota ase among
suares chat have enacred legisation covering prisons, parole, probetion, and
work release programs).

¥ Ser id. ar 1920, 23-25, 31, 37 (lowa, Kansas, Maine, Masyland,
Montana, and New Mexico are among states that bave enacred legishrion
expressly prohibiting soma) contact with inmaees in juvenile facitides).

¥ Ser id at 10-12, 19 (The Districr of Cohanbiz, Florida, and Iows arc
xnong stames that have enacted legislation covering anyone in cuscody ar under

authority of law).

7 See Fifty Seaee Survey, Alasla, Arzona, Arkansas, California, Colorado,
Conneaia, Flodda, Georgia, Iineis, Indianz, lowa, Kansas, Kentucky, Maine,
Massachuserrs, Michigan, Nebraska, New Hampshire, New Jersey, New York,
Oklahopa, South Carolina, Urzh, Virginia, Washingron, West Virginia and '

 Sec, c.g., [ty Seare Survey, Conoecricu, Disgicr of Columbis, Georgia,
and Jinois.

® See Nev. Rev. STar. 212.187(1) (1997). The knguage of the statute
specifically provides thar "ja] person who voluntaily engages in sexual conduc
with 2 prisoncr wiw is in lawful custody or confinement, other than in the
asstody of the divisioh of parole and probation and of the departmens of public
safety of residential canfirement, is guilty of a category D felony™ (emphasis
added) Jd

*5.C Code Ann. §44-23-1150 (D).

" See, cg. ARz, REV. STAT. ANN. §13-1419 (West 1989 and Supp.); DE
Cope ANN, iz 11, § 1259 1995 and Supp.) (using the tetm “derention Sdlity™);
Inano Cope §18-6110 (Michie 1997 & Supp.); Ky. Rev. STar. Avov. § 510.120
(Michie 2000); Mo. Rev. Stat, § 405 (West 1996 & Supp.): R1. Gan. Laws
§11-25-24 (1999} 5.D. Covrmp Laws §24-1-26.1 (Michic 1998 and Supp.);
{using the tam "derendon facificy™); Vr. STAT. Av. § 3256 (2000).

2 See Nev. Rev. Suac. 212.187(1) {1997), supraat n. 11.

 See Monell v Depertmen: of Secial Services af the Gty of New York, 436
U.S. 658 (1978).

3Two states, Flotida and Missouss, include as part of their smnye mandarory '

reporting by staff. Failure to report is 2 separare criminal offcnse.
® Op. cit. McCampbell/Fischer, Seof Sexxeal Miscondurt with Brmazes: A
Policy Development Guide for Sherifh and Joil Adminiserazors. O

Maxereen Buell is a Correcrions Program Specialiss in the Commumisy
Corrections Division of the Netiona! Institute of Correcrions. Elizabezh
Layman is & consubianr on pubkic policy and gram funding. Susart W,
McCarmpbell is Presidenit of the nov-for-profs Censer for Innovasive Public
Policies, Inc., a company specializing in public policy consulting. Brenda V.
Srith is an Asociate Profewor as Amevican University, Washingeon College of
Law
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