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Comment. The title “Ombudsman” is distinctive from the more usual official titles such as “director” and
“commissioner” and has gained recognition in the United States and other countries. While existing statutes in other
Jjurisdictions do not 2!l use the title “Ombudsman™ (Nebraska-"Public Counsel”; lowa--“Citizens’ Aide”; Arizona-
“Ombudsman-Citizens' Aide”), it should be noted that the term “Ombudsman” is used in these states by the public,
the media, and even by the incumbents, who found other titles could be confused with other offices and concepts.

The term “Ombudsman” should be used only when the legislation provides for an independent official who
receives complaints against *612 government agencies and who, after investigation, may, if the complaints are
Jjustified, make dations to dy the lai

P

Section 3. Definitions. Section 5066.3 of the Penal Code is added to read:
In this act, unless the context requires otherwise:

“Correcti Ombud: " or “Ombud: " means a man or N, app
corrections Ombudsman, or a deputy Ombud as selected by the appointed Ombud:

d by the legislature as the

“Department” means the California Department of Corrections and Rehabilitation and its subdivisions.

Section 4. Office of the C i Ombud Established, Appoi Tenure, R |, Vacancy,
Qualifications. Section 5066.4 of the Penal Code is added to read:

(a) The Office of the Corrections Ombudsman is established. The legistature, by a majority vote of each house

in joint session, shall appoint a ions Ombud: who shall serve for a period of six years and thereafter until
a successor shall have been appointed. The Ombud may be reappoi d but may not serve for more than three
terms. The legislature, by two-thirds vote of the bers in joint ion, may or suspend the Ombud
from office, but only for neglect of duty, mi duct, or disability. The Oﬂ'nec of the Corrections Ombudsman shall
be independent from the Depar end the primary office shall not be physically located at any Department site.
(b) If the ions Ombud dies, b ineligible to serve, or is removed or suspended from

office, the first deputy to the Ombudsman becomu the acting Ombudsman until a new Ombudsman is appointed for
a full term.

(c) No person may serve as corrections Ombudsman within two years of the last day on which the person served
as a member of the legislature, or while the person is a candidate for or holds any other state office, or while the
person is engaged in any other occupation for reward or profit.

(d) The corrections Ombudsman shall be a person of gnized k ledge, j ‘_, objectivity, and
integrity, and shall be qualified to hold the position by reason of education end ¢ expenence This may include
advaneed education in criminal justice, law, mediation, or other rel areas, of experience in security and

in corrections or law enfi

(e) It is essential that the nonpartisan nature, mtegmy. and impartiality of the corrections Ombudsman's

functions and services be maintained. The Ombud: and bers of the staff of *613 the
Ombudsman may not join, support, or otherwise participate in a parti polmcal organization, faction, or acuvny,
including but not limited to the making of political ibutions. This ion does not restrict the corrections
Ombudsman or members of the staff of the Ombud from expressing private op gistering as to party, or
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voting.

[ 111}

C (a) The Ombud is an inted officer of the legislative branch of government. This
arrang; helps to g the independ ¢ of the Ombud: who might be reluctant to criticize the actions
of agencies that are responsible to the ive, if he or she were an executive appointee. As part of the legislative
branch of government, the Ombudsman is not only providing a direct service to citizens, but is also performing a
role in legislative oversight of the agencies under the Ombud 's jurisdiction. Since the Ombud may only
make recommendations, and may not compel the executive and judicial ies 1o take sub ive actions, the
Ombud 's role is i with the pt of separation of powers.

s

Section 5. Ci ion. Section 5066.5 is added to the Penal Code to read:

P

The Ombudsman shall receive the same salary and benefits as a legislative agency head. The salary of the
Ombudsman shall not be diminished during the Ombudsman's term of office, unless by general law applying to all
salaried officers of the state.

C The Ombud, is a high-level official who should receive a selary that reflects the importance,
responsibility and prestige of the oﬂ' ce. Also, a high sa.lary is warranted if the Ombudsman is prohibited by law
from engaging in any other or p

e

Section 6. Organization of Office. Section 5066.6 is added to the Penal Code to read:

(a) The Ombud: shall select, appoint, and fix the compensation of a person as Deputy Ombudsman and may
select, appoinl and fix the compensation of such other officers and employees as the Ombud: may deem
y to disch the Ombud: 's responsibilities under this Act. Deputy Ombud shall be qualified as
described in Section 5066 .4(d) and (e) of this chapter. Compensation shalt be fixed within the amount avanlable by
appropriation. All officers and employees shall serve at the Ombudsman's pleasure.

*614 (b) The Ombud: may di to staff bers any authority, power, or duty except this power of
delegation and the Ombud. 's duty to make any report under this Act. However, the Ombudsman may authorize
the Depuly Ombudsman to act m the Ombudsmans stead in the event of illness, ab leave, or disability, or
when, in the Ombud 's sole d an ap of impropriety, partiality, or a conflict of interest prevents
the Ombudsman from discharging his or her duty in a particular matter.

(c) The Ombudsman and his or her staff shall be entitled 1o panticipate in any employee benefit or retirement
plan available to state employees.

(d) The Ombudsman shall prepare and administer a budget for the office of the Ombudsman.

e

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



58 HSTLJ 591 Page 13
58 Hastings L.J. 591

Comment. (8) The sensitive nature of the work and the high degree of delegation to and confid in staff that
will be required dictate that the Ombudsman be free of civil service and political constraints in staff selection and

The Ombud h , should referto civil service salary schedules in setting parable saleries for
staff, and would lly use state facilities for payment of such. The appointment of a Deputy
Ombud is pulsory while selecti ofollm“'" luding an Assi Ombud or Ombud: is

optional.

(b) This same desire for flexibility should permit a broad delegation of powers. The Ombudsman, however,

ponsible for the organization of the office and for whatever reports leave the office unless the Deputy
Ombud has d the Ombud 's duties under this sub-section or when the office is vacant. The
Ombud has lete discretion with tespect to recusal for “cause™ in order to avoid proceduml smoke screens
and b the Ombud can be expected to diligently maintain his or her limited authority through ap

recusal. The Ombudsman has discretion to require that a delegation be in writing or that staff members take 2n oath
of office.

Section 7. Duties of the Corrections Ombudsman. Section 5066.7 is added to the Penal Code to read:

(a) The corrections Ombudsman shall be responsible for receiving, investigating, and makii dati
garding the fution of plaints received from individuals, including inmates of the Department, family
bers of i bers of the state legislature, and the general public. The corrections Ombudsman may also
investigate issues related to inmate health or safety on his or her own initiative.
*615 (b) In selecting matters for attention, the ions Ombud: shall address him or herself particularly
to acts of the Department thm may be: (1) contrary to lsw or regulation; (2) ble, unfair, oppressive, or
i with the g | course of the Department's jud; (3) mistaken in law or arbitrary in i

of fact;, (4) improper “in motivation or based on irrelevant considerations; or (5) unclear or inadequately explained
when reasons should have been revealed.

(c) The Ombud in the Ombud; 's discretion may decide not to i igate b (1) the complai
could bly be expected to use her remedy or ch l; (2) the plaint is trivial, frivolous, vexatious, or
not made in good faith; (3) the complaint has been too long delayed to justify present examination; (4) the

lai is not p Ily aggrieved by the subject matter of the complaint; (5) resources are insufficient for

adequau mvesngmuon, or (6) other complaints are more worthy of attention.

(d) The Ombud 's declining to i igate a complaint shall not bar the Ombud from p ding on his
or her own initiative to investigate an administrative act her or not included in the complai
(¢) The ions Ombud: shall not i igate a plaint from an employee of the Dep that

relates to the his or her employment relationship with the department.

(f) The approach to each plaint is tailored to its particular facts, but the comections Ombudsman shall
dd laints impartially, and shall not approach cases from an initial perspective as acting as an advocate for

the complain'ant

"y
C (b) The Ombud has a duty to mvemgale the complaints described in subsecuon (b). al(hough he
or she may decline to i igate for the given in subsection (c). The p the
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kinds of administrative acts that g plaints to the Ombud 's office. As shown by paragraph (c)6),
which is a calcha.ll the statute is intended as a guide to and not a limitation on the plaints which the
Ombud can i

(c) The Ombudsman may choose to investigate a complaint even though the statute perrmls him or her to refuse.
For instance, under paragraph (c)(1), if the Ombud: beli that toan dministrative or legal remedy
would be futile or overly burd to the plai the Ombud may i the plaint. Similarly,
the Ombudsman may decide 1o investigate a compleint of public concern even lhough the complainant was not
personally eggrieved.

*616 (d) Complaints which are inapprop for i igation may nevertheless reveal administrative acts
which the Ombudsman may decide to investigate on his or her own initiative.

(211

Section 8. Investigations, Procedures, C: ications with Complai Section 5066.8 is added 10 the Penal
Code to read:

(a) The Ombudsman may adopt, promulgaxe, amend, and rescind rules and regulnuons roqmred l'or the
discharge of the Ombud: sduuu. 1 proced for recewmg and p 3 [ g
i igations, and reporting findings. lusions, and

(b) The Ombud shall adopt methods by which to make his presence and services known to inmates within
the custody of the Department.

(c) The Ombudsman shall advise a complainant 1o pursue his complmnl with the Department prior to the

o] g an igation, although the plai is not required to exh his administrative

dies. An Ombudsn may an igation prior to the pletion of the admini ve remedy
process.

(d) If the Ombud: declines to investigate, the Ombud: shall notify the complainant in writing of the
reasons for the decision.

(¢) The Ombud: shall, if req d by the plai itably report the status of his or her investigation
to the complainant.

() After investigation of a plaint, the Ombud shall suitably inform the complainant of his or her

lusion or dation end, if appropriate, any action taken or to be taken by the Department.

(8) Upon request, the comections Ombudsman shall have access to all testimony, inft i ds, and
d: in the p i oftheDepmmenltlmthef‘ bud: deems y to conduct the § gati
The Department shall assist the Ombud tn g the y rel of those d which are
restricted or privileged under law. The Ombud: shall be d to inspect at any time any premises
under the control of the Department.

(h) The Ombudsman shall have the power to issue subp if y to | the d and

y of and the production of information, records, documcms. and other evidence that the

Ombud deems y to conduct the i igation. The Ombud: may only issue a subpoena if he or she
has previously requested the testimony, information, ds, and d in d; with subsection (g) of
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